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JURISDICTIONAL STATEMENT

Fantiffs are citizenswho have gpplied for permitsto engage in self guided white weter tripson the
Colorado River through the Grand Canyon Nationd Park. Plaintiffs are aggrieved and adversdly effected
by rules and regulations promulgated by the Nationd Park Service which inequitably alocate use between
commercia concessionaires who operate Colorado River tripsfor profit and members of the public who
desire to engage in sef guided trips (noncommercid users). Pursuant to 5 U.S.C. § 702 and 706(1)
plaintiffs seek review of regulations promulgated by the National Park Serviceunder 16 U.S.C. 88 1a-2(h)
and 3which are arbitrary, capricious, an abuse of discretion and not in accordance with law; are contrary
to plaintiffs congtitutiona rightsto due process; not supported by substantial evidence; and which deprive
plaintiffs of their rights under 16 U.S.C. § 3. Pursuant to 5 U.S.C. § 706(1) plaintiffs seek to compel
agency action unlawfully withheld. This court has jurisdiction under 28 U.S.C. § 1331.

STATEMENT OF THE ISSUES

1 Whether the present dlocation of use between members of the self guided boating public
and commercia concessionaires is arbitrary, capricious, and anabuse of discretion contrary to 5 U.S.C.
8§ 706(2)(A);
2. Whether the refusd of the Nationd Park Service to consider, review and adjust the
ratio of alocation of use between noncommercia and commercia users since 1979 condtitutes action
“unreasonably delayed” contrary to 5 U.S.C. § 706(1);
3. Whether the refusd of the Nationd Park Service to consder, review and adjust theratio

of alocation of use between noncommercia and commercid userssince 1979 despite substantial evidence



that the dlocation is inequitable is contrary to plaintiffs conditutiona rights to due process and unlawful
under 5U.S.C. § 706(2)(B);

4. Whether the dlocation of use between noncommercia boaters and commercia
concessionaires and the refusa of the Nationa Park Service to consder, review and adjust the ratio of
alocation of use between them since 1979 despite substantia evidence that the dlocation is inequitable
condtitutesinterferencewith plaintiffs free accessto anatura wonder of the Park inviolation of 16 U.S.C.
83

5. Whether the Nationa Park Service adminigtersits present system of dlocating access to
the Colorado River to noncommercid usersin an arbitrary, capricious, and unreasonable manner which
denies plaintiffs free access to a natural wonder of the Park in violation of 16 U.S.C. § 3; and

6.Whether the Nationa Park Service should be enjoined from entering into new contracts or
extending existing contractswith commercid concess onairesuntil alocation of usebetween noncommercia
boaters and commercia concessonairesis reviewed and adjusted.

STATEMENT OF THE CASE

Fantiffs are citizens who have gpplied to the Grand Canyon Nationa Park for permitsto engage
inself guided and supported trips on the Colorado River and who desire access to the Colorado River for
that purpose. They have been placed ona“waiting list” of over 6800 names and thereisan estimated “ wait
time’ of twenty years before a permit will be issued.

Plantiffs seek review of Park Service adminigrative actions and regulations which have alocated
recreationa use of the Colorado River between members of the public who desire to engagein self guided

trips and commercia concessionaires who transport passengers through the Canyon for a profit. At



present, there are sixteen commercial concessionaires who generate over $25 million dollars per year
during a five month season. Commercid passengers are able to purchase a trip with a commercid
concessionaire for the upcoming season.

In 1979, after five years of study and an Environmental Impact Statement, the Park Service
adopted the 1979 Colorado River Management Plan. (CRMP). Under the 1979 Plan, the Park Service
alocated 69% of the permitted recreationd use to the commercia concessionaires and 31% to
noncommercid boaters. It dlotted substantid additiona use to “river guides’ employed by the
commercid concessionaires but did not include that use within the category of recrestional use. The
dlocation was admittedly based on margind data and the Plan provided for periodic reviews and
adjustment of dlocation based on additiond informetion.

In 1981, with no study or public involvement, the Park Service adopted the 1981 Colorado River
Management Plan with no review, consderation of, or adjustment in the alocation established in 1979.

IN 1989, the Park Serviceadopted the 1989 Colorado River Management Plan and again adopted
the ratio of dlocation first established in 1979. During the planning processfor the 1989 CRMP the Park
Service conscioudy and intentionally refused to consider or review theissue of alocation despite substantia
evidence in the Adminidrative Record thet the existing alocation was unfair, inequitable, and in need of
review and adjustment. By itsterms, the 1989 CRMP was to undergo a comprehensive review within no
more than ten years.

IN 1997, the Park Service began the planning processto review the 1989 CRM P and adopt anew
plan in January of 2000. Agan, despite overwheming evidence in the record that demand for

noncommercid permitshad grown exponentialy and that the exi sting all ocati on between salf guided boaters



and commercid concessonaires was grosdy inequitable, the Park Service halted the planning process
indefinitely in February of 2000 thus leaving in effect the alocation of use firgt established in 1979.

Plaintiffs seek judicid review of the Park Service actions which established the dlocationin 1979
and 1989; the refusa of the Park Serviceto review, consider, and modify thedlocationinlight of the most
current data and information as required in the 1979, 1981, and 1989 CRMPs; the refusa of the Park
Service to complete the planning process and adopt a new plan by the year 2000; the refusdl of the Park
Service to review, consder, and modify the dlocation since 1979 despite substantia evidence in the
Adminigrative Record that the existing dlocation is inequitable; and the denia of the Park Service of free
access to a natura wonder of the Park through its enforcement of an unfair and inequitable rule and
regulation.

STATEMENT OF THE FACTS

l. THE 1972 INTERIM PLAN

During the 1960s, recreationa travel on the Colorado River through the Grand Canyon increased
dramaticaly. In 1966, 1,100 persons madethetrip. In 1967, the number amost doubled to 2,100. By
1972, the number had increased to 16,500 and in 1973, twenty one commercia concessionaires and
noncommercid boaters carried more than 15,000 persons down theriver. Usefor 1972 done exceeded
the 100 year period from 1870 to 1969. (Rec. 11-1; 156-8).

In 1973, dueto the increasein recreationa use, the Nationd Park Service placed acelling on the
number of allowed recregtiond “user days’ per year. One “user day” was defined as equd to one
passenger on the river for one day. Based on 1972 use, the Park Service dlotted 89,000 user days to

commercid use (not including commercid guides) and 7,600 user days per year to



noncommercid boaters. An additiona 21,000 user days per year were dlotted to commercid guides.
(Rec. 22.1-1t0 22.1-10; 73-9; 73-63).

. THE 1979 COLORADO RIVER MANAGEMENT PLAN (CRMP).

INn1973, to achievethe mandatesin the National Park Serviceenabling legidation, thePark Service
initiated acomprehens veresearch programincluding 29 studiesand six public workshopswhich addressed
numerous issued involved in the management of the Colorado River through the Grand Canyon Nationd
Park. One of the principle issues was the alocation of use between commercial and noncommercia use.
(Rec. 73-15 to 73-16).

During the interim management period between 1972 and 1976, demand for noncommercia use
increased dramaticaly. In1972, 47 gpplicationsfor noncommercid permitswere submitted and 47 permits
wereissued. 1n 1973, 74 applications were submitted and 49 permitsissued. In 1974, 84 gpplications
were submitted and 41 permitsissued. In 1975, there were 173 gpplications and 42 permitsissued. In
1976, there were 425 gpplications and 36 permits issued. In 1976, the Park Service determined that

goplications for noncommercia permits had reached the point that gpplication seemed futile. (Rec. 4-5).

Asearly as1974, it became evident that adjustmentsin alocation were reguired to meet increasing
demand from noncommercia salf guided boaters. InMarch, aninternal memo indicatesthat as part of the
planning process, the Park Service would evaluate the types of use on the river and the percentage of the
total use that should be alocated to noncommercia groups. (Rec. 43-4, 45.1-4).

In 1975, in response to complaints about the unfair alocation of 92% commercid and 8%

noncommercid, the acting director of the Park Service advised Senator Alan C. Crangton:






We do not necessarily believe that the present alocation retio at Grand
Canyon isthe correct one. Until we can arrive & a means of measuring
the relative demands for “noncommercid” and “commercid” river trips,
we cannot jugtify any changesintheratio. (Rec. 48-34 to 48-35).

In mid 1975, the Park Service announced that it was necessary to determine an adequate means
of measuring the rdative demands for “noncommercid” and “commercid” usein order to determine and
adjust alocation of river use between those two groups. (Rec. 48-34 to 48-35; 48-63 to 48-64; 48-91
to 48-92; 48-95 to 48-96; 48-127).

A fina Environmenta Impact Statement was made availablein August of 1979. (Rec. 73-16). The
Environmental Impact Statement found that while commercia use had not reached itstota alotment leve,
noncommercid users were being turned away indicating a grester “disappointment factor” in the
noncommercial sector than in the commercia sector. Park Service data indicated that while 32,737
commercid user days went unused between 1972 and 1976, noncommercia applicants requested and
were denied 76,091 user days. The EISaso found that Park Servicefileswere“replete” with complaints
from noncommercid users wheress there were no complaints from citizens stating that they could not find
aberth on acommercid trip. (Rec. 60-75 to 60-76).

The 1979 Colorado River Management Plan was adopted in December. (Rec. 73-1 to 73-2).
One dated objective of the 1979 CRMP was to “alocate use equitably between commercid and
noncommercia users” (Rec. 73-18). Tothat endthe 1979 CRMPdivided recreationa useinto summer
and winter seasons. The summer season was defined as April 16" to October 15" of each year. The
winter season was from October 16™ to April 15", For the summer season, the new plan alocated

105,500 user days to the commercial concessionaires and 43,920 user days to noncommercia boaters.

For thewinter season, 10,000 user dayswerealocated to commercia usersand 10,530 to noncommercial



boaters. (Rec. 73-23 to 73-24). An additiona 30,000 user days were alocated to commercia use for
“commercid crew” or guides. (Rec. 73-27).

The percentage of use between commercid and noncommercia users, based on user days, was
69% commercid and 31% noncommercid. (Rec. 73-28). The dlocation between commercid and
noncommercia users was “based on the best avallable information on the demand for commercia and
noncommercid trips. Asdated inthe Plan:

Figureson potential passengersturned away by commercial concessioners
may count individuals more than once as they are turned away by
successve companies. When certain datesarefull, some companiesissue
brochures indicating this fact. There is no way to count potentia
passengers turned away in this manner. Figures on demand for
noncommercid trips are complicated by duplicate applications, fase
applications, failure of interested but discouraged river runners to apply,
etc. (Rec. 73-28).

The Plan a'so promised:

Thedlocationratiois, because of the abovefactors, abest estimate based
on experience and interpretation of the available data. Thisratio will be
reviewed and adjusted as more rdliable information becomes available.
(Emphasis added). (Rec. 73-28).

The Plan again stated under the section entitled “Environmenta

Management:”

It must berecognized that demand for commercia vs. noncommercid trips
is not gatic. Continua monitoring and adjusments in dlocation will be
required. (Emphasis added). (Rec. 73-36).

Findly, under Generd Guiddinesthe planis clear that modifications “will be necessary” and that:
Use, dlocation, scheduling, and related matterswill normaly be modified

on a longer term basis of from three to five years. However, in any
dtuation where a critica need for modification arises, the



Superintendent reserves the right to make such a modification whenever
itis necessary. (Emphasis added). (Rec. 73-37).

1. THEHATCH AMENDMENT AND THE 1981 CRMP.

The adoption of the 1979 Colorado River Management Plan caused immediate outcry from the
commercial concessonaires and Congress. A direct result of this pressure wasthe passage on November
14, 1980 of the Hatch amendment to the 1980 Interior Appropriations Bill.  The Hatch amendment,
sponsored by Senator Orin Hatch of Utah, provided:

@ None of the funds appropriated in this Act shdl be used for the
implementation of any management plan for the Colorado River withinthe
Grand Canyon National Park which reduces the number of user days or
passenger launches for commercia motorized watercraft excursons, for
the preferred use period from dl current launch points below that which

was available for the same period of usein the cdendar year 1978.

(b) For the purposes of this section, “ preferred use period” denotes
the period May 1 through September 30, inclusive. (Rec. 83-1t0 83-5).

The 1979 CRMP was revised in1981 to conform to the Hatch Amendment. Thiswas done with
no new Environmenta Impact Statement or Assessment.  The principle changes were the deletion of the
phase out of motorized trips and the compression of the summer season for commercid use into a five
month period from May 1 through September 30. (Rec. 99-12, 99-15). Additionally, commercia users
were dlotted an additiona 656 user days during the summer season for atota of 106,156 user days and
their winter season usewas reduced to 9,344 user days. Noncommercia useallocation remained asit was
under the 1979 CRMP. (Rec. 99-12, 99-14).

The 1981 CRM P d so contained the following language concerning revisions of alocation between

commercid and noncommercid use



Studieswill be done to assess public interest in commercialy guided trips
compared to noncommercia trips. The alocation of user days between
these two segments of the river running public will continue to be an
important management feature.

The NPS will review and andyze the information from the ongoing
monitoring program. Based on this information, the Colorado River
Management Plan will be updated or modified as necessary. Updeting
and/or modification could include adjusments in use leveds and
redllocation of use between commercia and noncommercid trips. (Rec.
99-21 t0 99-22).

In 1980, the Park Service indituted a new permit system for noncommercid users. All
unsuccessful applicants for the 1980 lottery were placed on a permanent waiting list. The list was to be
used to schedule trips for the following season. Anyone desiring a noncommercid permit would request
to have his or her name added to the waiting list and wait until the name rose to the top. Following the
1980 lottery, 720 names were added to the initia waiting list. (Rec. 105.1-4 to 105.1-5).

By November of 1981, the waiting list increased to 1,980 names. By December of 1982, thelist
held 2,700 people. In 1983, thewaiting list was closed to applicants except during the month of February.

There were 2,760 names on the waiting list when it was closed on March 1, 1983. (Rec. 105.1-5 to
105.1-6).

V. THE 1989 CRMP.

Inearly 1987, the Nationa Park Service began preparations for revision of the 1981 CRMP. It
prepared a plan review “issue workbook” which identified “the equity of user day alocation between
commercid and non-commercia sectors’ to be a primary issue for congderation in the new plan. (Rec.

113-11t0 113-12; 113-17 to 113-19). The Planning Guide for the revision of the CRMP

10



issued in June of 1987 identified “noncommercial/commercid dlocation” as one of the four issuesto be
considered. (Rec. 113-2, 113-8).

Then, only one month later a a professona workshop on July 7 and 8, 1987, it was announced
that “management objectives’ for the Colorado River were to “maintain the proportion of
noncommercid/commercid allocations.” (Rec. 115-1to 115-2). It was noted at the workshop that the
National Park Service did not have data to defend the noncommercid alocation number and did not even
have a“clear philosophical rationae’ for its dlocation. Meseting attendees were aso reminded to “keep
in mind the political ramifications” (Rec. 115-5t0 115-6).

The January 1988 Colorado River Management Plan newdetter identified the mgor concerns
rased by public comment. Despite the desire of management to remove the dlocation issue from
congderation in the revised plan, eighty three comments raised concerns about the equa distribution of
all ocation between the commercial and noncommercid sectors. Thiswas2 %2times more than the number
of comments on any other singleissue. (Rec. 119.2-4). In aletter dated March 18, 1988 from Nationa
Park Service Director Thomas Heberlein to potentia “ recreation researchers,” Mr. Heberlein noted that
the “ current dlocation of user daysis not equitable. Noncommercid users must wait over four years and

commercia usars can go virtudly a will.” (Emphasis added). (Rec. 119.2-5to 119.2-6).

Despite the overwhelming public support for a review and adjussment of alocation between
commercid and noncommercid use and the belief of the Director of the Nationd Park Service that the
current all ocation was not equitable, management prerogative carried theday. The 1988 Draft of Preferred

Alternatives did not include an dternative of adjusting alocation. Instead, it offered the adternative of

11



indituting a $100.00 non-refundable, non-transferrable application fee for each new applicant to the
noncommercia permit waiting list. (Rec. 128-1, 128-9 to 128-11).

Although Park Service management deleted adjustment in alocation as one dternative for the
revised plan, public comment continued to raisetheissue. There were ten meetings concerning the review
process, s of thosewerewith representatives of the commercia sector; two wereat meetingsin Tdluride,
Colorado which included non-commercia and commercia sectors, and threewere public meetings. (Rec.
114-22 t0 114-24). The Park Service summary of comment |ettersto the 1988 draft indicate that the two
primary issues commented upon were the proposed $100.00 application fee (70) and “equity of
dlocation.” (37). Samplesfrom letters addressing the equity issue, which were unsolicited, are:

- Demand has increased dgnificantly and should be reflected in the
dlocation!

- Independent non-commercia user use continues to be pendlized.
- A severe madigtribution of the available river user days.

- The sdf outfitted boater cannot afford to be pushed aside again.
Allocation of use has to be addressed now. (Rec. 130-8 to 130-9).

The Nationd Park Service summary of the public comment to the draft CRMP merdly states, “many aso
commented on the alocation between commercia and non-commercid sectors’ ignoring the fact that that
dangle issue received 2 %2 times more comment than any other issue listed. (Rec. 145-12). The Park
Service noted that most of the commenters* expressed disgppointment that theissue of equity of dlocation
access’ was not addressed in the revised Colorado River Management Plan.  The Park Service response
wasthat therewould be 38 supplemental noncommercia launchesadded during the primary season. (Rec.

145-14).

12



Inthe end, Park Service management ignored the overwheming public desireto addresstheissue
of dlocation between noncommercid and commercid use. The December 1988 Colorado River
Management Plan review briefing Satement satesin part:

Cetan parameters were established which excluded . . . the
commercia/noncommercid split of dlocations as topicsfor discussonin
thereview. (Rec. 114-21).

News articles quoted Park Service officids as Sating they would not rectify the unjust dlocation
ratio without political pressure to do so from members of Congress. (Rec. 150-1).

In September of 1989, the 1989 Colorado River Management Plan became effective. It left in
effect, without consderation, adjustment or review, the dlocation ratio between noncommercid and
commercid usefirg established ten years earlier inthe 1979 Plan. (Rec. 156-2, 156-10). Aslater noted
by Grand Canyon River Ranger Mark Law, the 1989 CRMP “was done under a Superintendent that
managed by decree.” (Rec. 165-169).

Although there was no change in dlocation, the 1989 CRMP specifically found that:

The waiting list has increased 77% since 1981, eventhough those on the
lig must continue their interest to remain on the list annudly and those
participating in other noncommercid trips are deleted from the list. (Rec.
156-11).

Under “Plan Review and Update’ the Plan provided:
The Colorado River Management Plan will be in effect for a five to ten
year period. A comprehensve plan review, directed by the

Superintendent . . . will occur before the end of this period.
(Emphasis added.) ( Rec. 156-15).

Although the noncommercid boaters received no additiona user days, the 1989 Plan added an

additional 38 |aunches during the primary season inan attempt to obtain full utilization of the noncommercid

13



alocation. (Rec. 156-20 to 156-21). In 1990, by amendment, the Park Service deleted eight of those
launches and indtituted a requirement that gpplicants to the waiting list pay a non-refundable, non-
transferable $100. gpplication fee. (Rec. 162-1, 162-4).

V. THECOLORADORIVER CONSTITUENCY PANEL AND GROWING DEMAND

FOR ADJUSTMENT IN ALLOCATION.

In 1991, the Grand Canyon Nationa Park established the Colorado River Congtituency Panel
which included commercia concessionaires, noncommercia river runners, environmentalists, and Park
Service personnd. Theintent wasto discuss problems concerning the management of the Colorado River
on an ongoing basis. The firs meeting was held January 10, 1991 and a primary topic of discusson was
the complaint from commercid operatorsthat dlowing noncommercid usersthefull amount of their current
allocation caused increased contacts and an exacerbation of campsite competition. (Rec. 165-24, 165
26). Additional meetings were held once or twice per year. On March 23, 1991, the panel discussed
the equity of the allocation between noncommercia and commercid users. (Rec. 165-30, 165-32). On
March 29, 1992, the panel discussed the noncommercid boaters desire for greater access during the
summer months and the current distribution of commercia vs. noncommercia alocation. (Rec. 165-48).
At the panel meeting held November 13, 1992, concern was expressed that therewereno statisticsor data
offered for the number of commercia guidesontheriver. (Rec. 165-86, 165-90). On February 25, 1994,
the pane again discussed the adjustment of alocation between commercia and noncommercia users. The
noncommercid users expressed concern about the long wait for a permit and the desire for more launches
in the primary summer season. It was observed that while the waiting list for noncommercid permits

continued to increase, there was “no equivaent measure of commercid demand.” It was suggested that

14



the National Park Service monitor commercid trip passengers to generate comparable demand data. It
was a 0 requested that theissue of reallocation of user days between commercia and noncommercia use
not beleft off thelist of proposed dternativesin the next Colorado River Management Plan process. (Rec.
165-126, 165-128 to 165-132).

In February of 1994 in an interna memo to the Park Superintendent, Mark Law, the Grand
Canyon National Park River Ranger, submitted a proposal for an adjustment of alocation and observed
that “thereisan unreasonablewait of eight years.” (Rec. 170-1t0 170-4). Inhismemo, Mark Law stated
that noncommercia users were concerned with the unredigtic wait, the growing demand, and a potentia
15 year wait infiveyears. (Rec. 170-1to 170-3). Law recommended that the Park Service redlign the
commercid and noncommercial seasons to correspond with each other; alow two non-commercia
launches per day; reduce the number of commercid launches; redistribute some commercid user daysto

non-commercid use; and “overcome the resistence to dedling with sacred cows (alocation, access,

launches, and contracts) which have historicaly shaped our management drategy.” (Emphasis added).

(Rec. 170-1 to 170-4).

At the next constituency panel meeting on February 25, 1994, Mark Law stated that
noncommercid river runners were concerned about the long wait on the list and that more launches were
not being given in the primary season. (Rec. 165-158). Bill Mooz, a noncommercia river runner,
suggested that the Park Service needed to collect data to determine demand for commercid river trips.
(Rec. 165-158 to 165-160). Park Service personnel commented that the current allocation system was
preventing equal access to the river (Rec. 165-160) and that the user day allocation issue would be

addressed in the Colorado River Management Plan update. (Rec. 165-160 to 165-162). Mark Law

15



commented that the 1989 Colorado River Management Plan “was done by a superintendent that managed
by decree and the next effort should be done in a better environment.” (Rec. 165-169).

In March of 1984, the Grand Canyon Nationa Park Wilderness Coordinator drafted amemo to
the National Park Service Chief of Resources M anagement which suggested that resolution of thea location
issue lay outsde the current Colorado River Management Plan; that resolution would require tough
decisons of theNationa Park Service; that the National Park Service must establish an equitablealocation
system; and that the alocation issue should be resolved before concessionaire contracts were renewed in
1995. (Rec. 170-19 to 170-20).

The Condtituency Panel meeting on November 15, 1994 was the first  attended by new Grand
Canyon Nationa Park superintendent, defendant Robert Arnberger. At that meeting, Superintendent
Arnberger gated that he was studying the dlocation issue and trying to “figure out how he feds about it.”
He knew that the issue required and deserved a*“lot of consideration,” and stated that the issue would be
“dedt with in detall” during the Colorado River Management Plan update coming up intwo years. (Rec.
165-153). At that same meeting, Bill Mooz, again observed that the Park Servicewould need more data
ondemand for commercid trips. National Park Service personne stated that they would be“looking hard”
at what additional research would be needed before a decision could be made. (Rec. 165-154).

After the November congtituency pand meeting, Superintendent Arnberger requested adday in
the schedule for issuing the new river concessionaire prospectus to alow more time to study the issue of
dlocation adjustment among others. The Chief of the Divison of Concession Program Management
suggested instead that the Park Service add the following language to the prospectus for river running

operations.
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Thereisaback log of requestsfor noncommercia (non-commercid) river
trip launches. . . . A review will be conducted to determine if the current
commercid/non-commercid divison of avalable river user days is
appropriate to the needs of the public, who are the usersinvolved in both
types of trips. This may mean that commercia operators will experience
adjusments in user day dlocations during the course of the term of the
new concession contract. (Emphasis added). (Rec. 173-1to 173-2).

The suggestion was gpparently accepted.

During this period, the demand for noncommercia use permits was experiencing continued
exponentid growth. A 1994, internal Park Service memo amply demonstrates the growth of the
noncommercid user waiting list. In 1994, therewere 4,387 personson thewaiting list and thewait for 1994
applicants was estimated at eight years. Their trips would be scheduled in the years 2003-2004. After
additions and purges, the 1995 list would be 4,964. The memo observed that the waiting list grew oneto
two yearsfor each year of existence and that by 1996, the wait would be between ten and twelve years.
The memo estimated that by 2000, the wait would be between fourteen and fifteen years with more than
8,000 persons on the list. The Park Service' s prognosis was that the system “has not and isnot” meseting
the requirements of the rapidly growing recreetiond public and would not improve over time. It noted that

the system “ currently represents the longest wait for a public accessrecreationa activity in the country and

is increasingly the target of complaints due to the unredidtic waiting period.” (Rec. 175-1 to 175-2).

(Emphasis added).
OnJanuary 20, 1995, Grand Canyon National Park Wilderness Coordinator Kim Crumbo wrote
an urgent memo to Superintendent Arnberger. Crumbo reminded Arnberger that the revison of the

Colorado River Management Plan was scheduled to begin in two years he urged Arnberger:
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[T]o begin an andysis of amgor issue . . . not directly mentioned nor

adequately dealt with in the 1989 CRMP. This issue is the ever-

expanding demand for the non-commercid river trip.” (Rec. 165-172).
Crumbo pointed out that the waiting list represented approximately 60,000 do-it-yourself noncommercid
boaters who must wait over seven years to obtain a permit; that the waiting list represented a broad
gpectrum of the “generd public” which had a much more difficult time in obtaining a river trip than a
commercid passenger who could purchase atrip for the summer season; that the current policy favored
apublic that required the services of a concessionaire a the expense of apublic that did not; that the Park
Service was confronted with an imperative to resolve a difficult and potentidly politicaly explosve issue
of dlocation reform; and that the issue would be difficult to resolve. (Rec. 165-172to 165-173). There
was no responsefrom Arnberger to thismemo nor wasthere any commencement of the process suggested.
AtaNovember 1994 meeting of river concess onaires, Superintendent Arnberger told concessionairesthat
new issues might include different methods of alocating river user days and he invited outfitters to share
ideas and experiences to increase the baseline data. (Rec. 174 -1 to 174-2).

At the next meeting of the Colorado River Congtituency Pand on April 10, 1995, Arnberger
seemed to distance himsdf from the dlocation issue. He told the Pand that they needed to “concentrate
on the high road,” that alocation was only one issue of many, and that the Colorado River Management
Plan was not an allocation plan but a resource management plan. (Rec. 165-214 to 165-216).

Findly, on March 10, 1997, the Colorado River Management Plan planning process was issued.

There was no mention of resolution of the alocation issue under the stated objectives. However, under

the heading “ Guiding Principles,” it was stated that:
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Public access to river recreation opportunities (use dlocation and

permitting processes) will be evaluated based on current and projected

future conditions and needs. (Rec. 180-1, 180-3).
The process was to take two years and the find draft of the new CRMP was scheduled for release in
January of 2000. (Rec. 180-4).

Subsequently, public workshops were hed in numerous geographica locdlities. In a September
1997 evauation, the Park Service noted complaints that the current alocation was not equitable, that it
caused an unequa wait between noncommercial and commercid users, that it concentrated commercid
use during the summer months, and that it did not reflect current demand. (Rec. 189-1 to 189-2).

Robert Stanton, Director of the Nationa Park Service acknowledged in a September 10, 1997
letter that “dlocation of use of the river may just be the thorniest of the numerous difficult issues” (Rec.
246-45 to 246-46).

An October 6, 1997 Park Service memo summarizes the comments from the planning “scoping
mesetings.” It notesthe need for data on demand for noncommercid and commercid trips and aneed for
“rdiable sociologicd datato adequatdly assess noncommercid alocation and whether the full range of the
public isbeing considered.” (Rec. 190-1to 190-6). However, at an October 28, 1997 Colorado River
Management Plan team mesting, there is no mention of developing or determining the demand for
commercid trips. Insteed, it is merely observed that, “we are committed to producing a draft by March
1999 and afind plan by January 2000.” (Rec. 238-7 to 238-8).

Newspaper articles clipped by the Park Service in 1998 and 1999 demongtrate that from the
public's perception, the primary issue to be resolved in the Colorado River Management Plan was the

alocationbetween noncommercia and commercid use. Representative newspapersincludetheSalt Lake
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City Tribune, The Arizona Republic, The Washington Post, The San Diego Tribune, The Los Angeles
Times, The Seattle Times, and the High Country News. (Rec. 182-9 to 182-36).

At the March 17, 1998 Colorado River Management Plan team mesting, it was suggested that
evaudion of the dlocation issue be done by aNational Park Service based work group, “NOT apublic
work group.” Itisaso stated that the Colorado River Management Plan could “restructure public access
to the river more effectively; provide more equitable accessto theriver.” (Rec. 238-16 to 238-17).

On March 20, 1998, the Nationa Park Service established parameters for the alocation issue.
Despite the obvious and acknowledged need for an equitable adjustment in alocation, the parameters
included thefollowing gods Totry toretain therdaive split of totd launches; that no outfitter’ slevel would
be reduced below the smdlest outfitter's use; and to consult with “stakeholders’ as options were
developed. (Rec. 191-1 to 191-2).

Beginning in 1998, it appeared that the Park Service was prepared to dleviate the longstanding
inequity in the dlocation. In May, the Park Service announced that the “user day” method of alocation
would beclosdly evduated; that “ acomprehensive informati on-gathering process that includes sociol ogica

research has been initiated; that the alocation of use between noncommerciad and commercid use would

be determined by the Nationa Park Service; that the “wait time’ for a non-commercia permit was
unacceptable; and that a National Park Service objective was to “decrease the disparity of waiting time
between the professondly outfitted and the saf outfitted public.” (Rec. 207-5 to 207-6).

A proposed agendafor a June 30 meeting with the Grand Canyon River Outfitters Association
indicates that the Park Service intended to discuss a new “launch based” rather than “user day based”

dlocationsystem andthat it intended to propose potentia alocation ratiosranging from 60% outfitter/40%
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noncommercid to 40% outfitter/60% noncommercid. (Rec. 201-5). Therecord containsno minutesfrom
the actua meseting with the Grand Canyon River Ouitfitters Association.

In a September 9, 1998 interna memo, wilderness coordinator, Kim Crumbo noted that the
current access system favored the affluent who could afford commercid trips ranging in cost from
$1,000.00 and $2,000.00 and that the noncommercia user group needed more access and provided
access to a broader range of economic levels. He aso expressed concern about upcoming congressond
hearings apparently called at the request of the concessionaires. (Rec. 205-5to 205-6). In asubsequent
memo dated October 7, 1998, Crumbo notesthat “ Rob [Arnberger] wasbesat up” at the hearingsand “his
dismay isunderstandable.” (Rec. 205-7).

During a Colorado River Management Plan process review on December 2, 1998, it was noted
that the allocation between commercid and noncommercia userswas one of the most controversia issues
of the plan; that the “system for obtaining a permit for a noncommercid trip on the Colorado River is
admittedly flawed;” and that there were now 6,800 names on the noncommercid permit waitinglist. 1t was
caculated that with 270 permitsissued per year, therewas about a 20 year wait to obtain anoncommercid
permit. (Rec. 209-1 to 209-4).

Hopefor amoreequitablealocation continued into 1999. Superintendent Arnberger advised R.J.
Stephenson on April 27, 1999:

Y ouareobvioudy awarethat the 1989 Colorado River Management Plan
(CRMP) is under review, and that the dlocation of use between the
noncommercid and commercid sectorsisone of the primary issues under

consderation in the planning process.

This processincludes compiling datafrom resource monitoring programs,
vigtor surveys, and other research programs.  (Rec. 246-87to 246-89).
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In responding to a complaint to Senator John McCain, Superintendent Arnberger writes Wilbert
Odem on October 8, 1999:
One of the primary issues that we will address in this process is how to

update a river permitting sysem that has outgrown its useful life
(Emphasis added). (Rec. 246-99 to 246-100).

I nresponseto complaintsto theVice Pres dent and Superintendent Arnberger about theinequitable

dlocation, Linda Jalbert, the CRMP Team Leader tells David Y eamans on October 25, 1999:
As you are aware, we are in the second year of a process to address
issuesthrough the revision of the 1989 Colorado River Management Plan
(CRMP). One of the key issues is the dlocation of recreationd use
between the commercially-guided and saf-guided public.

. . The Grand Canyon river outfitters have concession contracts that
expire at the end of 2002. It isthrough the CRMP process that we will
determine what commercia services are necessary and appropriatein the
future. (Rec. 246-97, 246-101 to 246-102).

The commercia concessionaires currently include sixteen companies with a collective gross income in

excess of $25 million dollars per year for the five month season. (Rec. 247-138 to 247-139).

With the coming of the new millennium, Park Service management again reneged on its promise
to achieve an equitable bal ance between noncommercid and commercia use dlocation. By letter dated
January 10, 2000 to Secretary Bruce Babbitt and Superintendent Arnberger, counsd for plaintiffs
requested afair and impartia adjustment in allocation before commencement of the primary use season for

the year 2000. By response dated February 9, 2000, Superintendent Arnberger, who asrecently as April

27, 1999 had stated that dlocation of use between the noncommercia and commercid sectors was one
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of the primary issues under consideration in the planning process (See Rec. 246-87to0 246-89), stated to
counsd:

Currently Grand Canyon Nationd Park is working on a*“Backcountry
Management Plan” which will replace the 1989 CRMP. As part of this
process our Science Center isconcerningitself with the question of, “ How
much use is both appropriate and sustainable within the environment of
Grand Canyon?’ The question of whether or not to shift dlocation
between user-groupsis at most a secondary question.

* % %

. We assure you our efforts to determine appropriate use levels will
continue. However, until the CRM P revision processand relevant sudies
are complete, we believe attempting a mgor redlocation would be
premature. We ask for you [Sic] continued patience in this matter.
(Supp. Rec. 3-1to0 3-5).

On the very next day, February 10, 2000, Superintendent Arnberger advised the Director of the
Nationa Park Service Intermountain Region, by confidentid memo, that he intended to hdt the planning
process until such time as Congress formally acted upon proposed wilderness designation for the Park or
until the Park Service had fiscal and human resources*to do proper and unconstrained planning and NEPA
compliance pursuant to congressiona wildernessdirection.” (Rec. 263-13t0263-16). Thisdecisoncame
when the find revised CRMP was due for adoption. (Rec. 180-4).

Superintendent Arnberger formaly announced his decision to hat the CRMP planning process on
February 22, 2000. (Supp Rec. 4-1 to 4-3).

As of February 23, 2000 the noncommercid use waiting list contained 6800 names and it was

estimated that the most recent names added to the list would be scheduled for launch in the year 2022, a

walit of 22 years. (Rec. 246-17 to 246-35).
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ARGUMENT AND AUTHORITIES

A. Summary of the Argument.

Defendant Park Service first established the present dlocation of use between the sdf guided
boating public and commercid concessonaires in 1979 after five years of sudy and an Environmenta
Assessment. The Park Service admitted in the 1979 Colorado River Management Plan that the dlocation
of use between thetwo groupswas based on nothing morethat “ abest estimate” and consequently the Plan
provided for review and adjustment of alocation within three to five years. Plantiffs argue that the
alocationestablished in 1979, Hill in effect today, was not based on substantid evidence and should be set
aside.

[N 1989, after two yearsof study and public hearings, the Park Service adopted the 1989 CRMP.
Despite an exponentia growth in demand for noncommercia river permits and access and despite
subgtantiad evidence, and admission by Park Service personnd, that the existing alocation established in
1979 was inequitable, the Park Service, fearing politica ramifications, refused to consder the issue of
dlocation in the 1989 CRMP and ssimply adopted the dlocation established in 1979 without review or
condderation. Plaintiffs argue that the alocation adopted in the 1989 Plan was not based on substantia
evidence and was adopted without consideration of an important relevant factor, the exponential growth
of demand for noncommercia access. The action of the Park Service was arbitrary, capricious, and an
abuse of discretion and should be set asdewith an order that the Park Servicereview, consder, and adjust
the dlocation of use based on current information and data contained in the Administrative Record within

areasonable time not to exceed sixty days.
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In 1997, the Park Service began areview of the 1989 CRMP with plans to adopt anew planin
January of 2000. Again, despite overwheming evidence of ever increasing demand for access by the
noncommercia saf guided boating public, and acknowledgment by Park Service personnd that the
exigting alocation was inequitable and required adjustment, the Park Service hated the planning process
in February of 2000 leaving in effect the existing dlocation first established in 1979 based on studies
conducted and dataobtained inthemid 1970s. Plaintiffsarguethat the action of the Park Servicein hating
the review required by the 1989 CRMP, and the refusdl of the Park Service to review and consider the
alocation established in 1979 for twenty-one years congtitutes action “ unreasonably delayed;” that the
exiging allocation should set be aside; and the court should order that the Park Serviceimmediately review
and adopt an dlocation based on current data and information contained in the Adminigtrative Record
within a reasonable time not to exceed sixty days.

Fantiffs dso arguethat the actions of the Park Service congtituteadenid of plaintiffs rightsto due
process. Further, the actions of the Park Service in concurrence with the Park Service grant of use of the
river to commerciad concessionaires congitute a denid of plaintiffs rights to free access to a natura
wonder of the Grand Canyon National contrary to 16 U.S.C. § 3.

Fantiffsarguethat asthe present system of alocation isadministered by the Park Service, plaintiffs
do not even receive the dlocation of use to which they are entitled during the primary summer months of
June, July, and August and request an order of the court that the Park Service adminigter the existing
systemin such manner asto give plaintiffsand the sdlf guided boating public the full accesswhich they have
been allotted.

Findly, the current commercial concessionaire contracts are due to expire in 2002. When the
contracts last expired in 1995, review of alocation wasdso inissue. The Park Service dlowed renewa
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of the contracts with the proviso that commercia alocation could be reduced during the term of the
contracts. Despite this proviso, the Park Service is reluctant to make any mgor changein alocation until
the current contracts expire. To avoid this problem again, plaintiffs request an order of this court that
commercia concessionaire contracts not be renewed or extended until theissue of alocation isreviewed,
considered, and adjusted based on the most current data and information available in the Adminidrative
Record.

B. General Standard of Review.

Judicid review of both forma and informa agency action is governed by 5 U.S.C. 8706
(Adminigrative Procedures Act), which provides that a“reviewing court shdl . . . hold unlawful and set
asde agency action, findings and conclusions found” not to meet any of Sx separate tandards.  Informa
agency action must be st asde if it fails to meet statutory , procedurd, or congtitutiona requirements or
if it was “arbitrary, capricious, an abuse of discretion, or otherwise not in accordance with law. Forma
agency action must be set asde not only for faling under any of the “generdly gpplicable’ sandards, but
aso if the action is unsupported by “substantid evidence’ in the adminidrative record. The court must
engage in a substantial inquiry. An agency’s action is entitled to a presumption of regularity, but that
presumption is not to shield the action from a thorough, probing, in-depth review.  Olenhouse v.
Commodity Credit Corp., 42 F.3d 1560 (10" Cir. 1994); Citizensto Preserve Overton Parkv. Vol pe,
401 U.S. 402, 91 S.Ct. 814, 28 L.Ed. 2d 136 (1971).

In its review the digtrict court is to review the agency decison making process and determine
whether the agency examined dl relevant data and articulated a satisfactory explanation for its action,
induding arationa connection between the factsfound and the choice made. It isaso required to conduct
a plenary review of the record to ascertain whether the agency’s action was supported by “ substantia
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evidence” The didrict court has the affirmative duty to condgder conflicts in the record and define
specificdly those facts which it deems supportive of the agency decision, if that isthe court’ sresolution of
the matter. Thedidrict court cannot rely on counsel’ s statements of what isin therecord. The court itself
mugt examine the adminigrative record and identify the facts which support the agency decision.
Olenhouse v. Commodity Credit Corp., supra, at 1576.
C. Argument.
l.
The allocation of use between self guided boaters
and commercial concessionairesisarbitrary,
capricious, and an abuse of discretion.

The duty of acourt reviewing under the “arbitrary or capricious standard” isto ascertain whether
the agency examined the relevant data and articulated arationa connection between the facts found and
the decison made. Thereviewing court must determinewhether the agency consdered al revant factors
and whether there has been aclear error of judgment. Olenhousev. Commodity Credit Corp., 42 F.3d
1560 (10" Cir. 1994); Gatesv. Rowland, 162 F.3d 1046 (10" Cir. 1998). If the agency relied on
factors which Congress has not intended for it to consider, entirely failed to consider an important aspect
of the problem, offered an explanation that runs counter to the evidence before the agency, or is so
implausble that it could not be ascribed to adifferencein view or the product of the agency expertise, then
the action must be set aside. Olenhousev. Commodity Credit Corp., supra; Gatesv. Rowland, supra.

Inaddition to requiring areasoned basisfor agency action, the“arbitrary and capricious’ standard

requires an agency’ s action to be supported by the factsin the record. Agency action will be set aside as
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arbitraryif itisunsupported by “ subgtantia evidence.” Olenhouse v. Commodity Credit Corp., 42 F.3d
1560, 1575 (10" Cir. 1994). Asthe Tenth Circuit clarified:

Evidenceissubgantia inthe APA senseif itis‘enough tojudtify, if thetrid

were to a jury, arefusa to direct a verdict when the conclusion to be

drawn isone of fact.’ [Citations omitted]. ‘ Substantial evidence' ismore

than a mere scintilla; it must be such relevant evidence as a reasonable

mind might accept as adequate to support a concluson. [Citations

omitted]. Evidenceisnot substantid if isoverwhemed by other evidence,

. or if it condtitutes mere concluson. Olenhouse v. Commodity

Credit Corp., supra at 1580-1581.

The Park Service rule establishing the ratio of alocation of use between noncommercid and
commercid users is arbitrary, capricious, and an abuse of discretion for two reasons. Fird, a thorough,
probing, in-depth review of the record reveas no substantia basis on which the alocation is based.
Second, the record is clear that the Park Service not only failed but conscioudy refused to consider a
relevant factor, an important aspect, of the problem of alocation when it adopted the current dlocation in
1989 and confirmed it in 2000. Specificadly it failed to consder the exponentid growth in demand for
access to the river by the sdf guided boating public.

A. Substantial evidence.

What evidenceisreveded by a“thorough, probing, in-depth review” of the Administrative Record
which supports an alocation of 106,500 primary season user days plus an additional 30,000 user days
for guidesto commercia usersand only 43,920 primary season user daysto the salf guided boating public?

The evidence disclosed in the 1979 EIS is that while commercid use had not reached its totd
dlotment leve, noncommercid (self guided) users were being turned away indicating a greater

“disgppointment factor” in the noncommerciad sector than in the commercid sector. The EIS dso found

numerous complaintsfrom noncommercia usersabout lack of accesswhiletherewere no such complaints
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from commercia passengers. (Rec. 60-75 to 60-76). This was before the current waiting list for
noncommercid permits was even indituted and is evidence which supports agreater alocation of useto
the self guided boating public.

The Park Service admitsin the 1979 CRMP that it has no count of commercia demand and that
figureson demand for noncommercid tripsare”complicated.” (Rec. 73-28). Theonly “numbers’ reveded
in the record up to 1979 is that applicants for noncommercid permits rose from 47 in 1972 to 425 in
1976. (Rec. 4-5). Inredlity thereisno hard evidencecited inthe EI S or the 1979 CRM P which supports
the alocation of use established in that plan. The basis for the dlocation is, “a best estimate based on
experience and interpretation of the available data” (Rec. 73-28). It isadmitted that thereisno “datd’ to
interpret o, in redity, the dlocation is based soldly on “experience.” Itisa“mere concluson” whichisnot
subgtantial evidence under Olenhouse.

The Park Service redlized that it had no information or data upon which to base the dlocation
edtablished inthe 1979 CRMP and for that reason it specifically provided in the Plan that the ratio “will
be reviewed and adjusted” as more rdiable information is available. The Park Service recognized that
demand for commerciad and noncommercid trips was not static and required “continual monitoring and
adjustmentsin alocation.” (Rec. 73-28, 73-36).

The Park Service ignored the mandate of itsown Plan. Therecord isdevoid of any evidence of
monitoring during thefollowing yearsand therewas no adjustment. |nstead the Plan was modified pursuant
to Congressiond pressure in 1981 to benefit the commercia concessionaires. (Rec. 83-1t0 83-5; 99-12,
99-14 t0 99-15). Even then the 1981 Plan provided that studies would be done to assess public interest
in commercidly guided trips as compared to noncommercid trips, that alocation of user days between
commercid and noncommercid users would continue to be an important management feature; and that
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“based on thisinformation,” the Plan would be updated or modified as necessary. (Rec. 99-21 to 99-22).
There is no evidence in the record that any such studies were performed after 1981,and again there was
no adjustment.

When the Park Service began the process to revise the 1981 CRMPin 1987 it was immediately
and repeatedly recognized that one of the primary issues for consderation was the equity of alocation
between noncommercid and commercia users. (Rec. 113-2 to 113-8; 113-11 to 113-17; 126-40 to
126-61; 119.2-5t0 119.2-6; 130-8t0 130-9). Eventhe Director of the National Park Service stated that
the current alocation of user days wasnot equitableand that salf guided usershad towait over four years
while commercid users could go “virtudly at will.” (Rec. 119.2-5t0 119.2-6). Park Service management
admitted that it had neither data nor a“clear philosophicd rationale’ for theadlocationratio. (Rec. 115-5
to 115-6). The only data disclosed in the record is that the “waiting list” for noncommercia permits,
ingtituted in 1980, had grown from 720 in 1980 to over 3500 in 1988, an increase of 486%. (105.1-4
to 105.1-5; 156-11).

The Tenth Circuit requiresthat “an agency’ saction must be upheld, if at dl, on thebassarticulated
by the agency itsdf,” and that “the grounds upon which the agency acted must be disclosed in, and
sugtained by, the record. Olenhouse v. Commodity Credit Corp., supra a 1575. At least the Park
Service recognized the lack of supporting evidence in the 1979 Plan and promised to remedy it. During
the planning process for the 1989 Plan, it recognized that it had neither data nor a “clear philosophical
rationd€’ for itsal ocation between noncommercid and commercid usersand S mply adopted thedlocation
established in the 1979 Plan. There is smply no subgtantid evidence in the record upon which the
alocation established in 1979 and adopted in 1989 without review can be based and the court must set
the dlocation aside.
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B. ThePark Servicerefused to consider arelevant factor of theissue of allocation
in the 1989 Plan and the allocation must be set aside.

The Park Service did not just “fail” to consder the relevant factor of the exponentia growth of
demand for noncommercia permits during the planning process for the 1989 CRMP. Consderation of
current information and data concerning that growth was intentionaly excluded from the process.

Despite the legd mandate to congder dl relevant factors of the issue of alocation, Park Service
management was more attuned to the “politica ramifications’ of the issue and announced a management
objective of maintaining the current proportion *“of noncommercid/commercid dlocations.” (Rec. 115-1
to 115-2; 115-5t0 115-6). Despiteinitid Park Service identification of dlocation between commercid
and noncommercid users as one of the primary issuesto be reviewed and despite repeated and continua
public objection over the subsequent failure of the Park Serviceto includetheissuein the planning process,
(113-2t0 113-8; 113-11t0 113-12; 113-17 to 113-19; 115-1 to 115-2; 119.2 -4 to 119.2-6; 130-8
to 130-9; 145-12), the 1989 Plan adopted thealocation first established in 1979 without congderation
or review of current dataand information. (Rec. 114-21; 115-1to115-2; 156-1to 156-176). Park
officias reportedly stated that they would not consider the issue or adjust the dlocation without politica
pressure from Congressto do so. (150-1). Park Service officia s have subsequently admitted that theissue

of alocation was not directly mentioned or adequately consdered in the 1989 CRMP. (Rec. 165-172).

There is no substantial evidence in the Adminisirative Record to support the current alocation
established by the Park Servicein 1979 and adopted in 1989 and there is substantia evidence that the
Park Servicefailed and refused to consider the factor of exponentid growth in the demand for access for
the salf guided boating public when it adopted the current dlocation in the 1989 CRMP. In addition, the
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Park Servicefailed to consider the factor of further exponentiad growth in demand for salf guided access
to the river snce 1988 when it hated the CRMP planning processin 2000.

A review of the Adminigtrative Record justifiesafinding that the all ocation between the self guided
public and the commercid usersisinequitable, arbitrary, capricious, and an abuse of discretion. Plaintiffs
are entitled to an order that the dlocation of use between the salf guided public and the commercid users
be set aside and that the Park Service establish an allocation based upon current data and information in
its possession within a reasonable time not to exceed sixty days.

.
Therefusal of the National Park Service
toreview and adjust theratio of allocation
of use between noncommer cial and commer cial users since
1979 constitutes action “ unreasonably delayed.”

Adminigrative agencies do not have the discretion to avoid discharging the duties that Congress
intended them to perform. The tria court must compel agency action unreasonably delayed. Forest
Guardiansv. Babbitt, 174 F.3d 1178 (10" Cir. 1999). Whenan agency’s recacitrance, inertia, laggard
pace, or inefficiency sorely disadvantages the class of beneficiaries Congressintended to protect, judicia
review isin order. Yuv. Brown, 36 F.Supp. 922, 929 (D.NM 1999).

As observed by the Tenth Circuit, the courts have given little attention to the Statutory digtinction
between agency action “unlawfully withhed” and action “unreasonably delayed,” noting thet the Senate
report explained only that thejudicid review provisons* expresdy recognizetheright of properly interested
parties to compe agencies to act wherethey improvidently refusetoact.” Forest Guardians v. Babbitt,

174 F.3d 1178, 1189 (10" Cir. 1999); S. Rep. No. 79-752 (1945). The Tenth Circuit determined that

where, as here, an agency has no concrete deadline establishing a date by which it must act, and instead
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isgoverned only by generd timing provisons, such asthe APA’ sgenerd admonition that agenciesconclude
meatters presented to them “within areasonable time,” the court must compel only action that is ddayed
unreasonably. Forest Guardians v. Babbitt, supra at 1190. The Tenth Circuit concluded that when an
agency is required to act-either by organic statute or by the APA within an expeditious, prompt, or
reasonable time, 5 U.S.C. 8706 leaves in the court the discretion to decide whether agency delay is
unreasonable. Forest Guardians v. Babbitt, supra.

Isthen the overt refusd of the Nationa Park Serviceto review, consder, and equitably adjust the
alocation of use between noncommercid and commercia users since 1979 unreasonable? Theevidence
inthe Adminidrative Record isoverwheming. The mererecitation of thesummary of facts ssemssufficient
to support afinding of “action unreasonably delayed” without dispute. If atwenty-one year fallure to act
IS not unreasonable, than what is?

The dlocation of use between noncommercia and commercia users established by the 1979
CRMP was based only upon a “best estimate based on experience,” and the Plan required “continual
monitoring and adjusmentsin dlocation” as discussed in Point |. Despite the requirements of the 1979
CRMP and the resffirmationin the 1981 Plan that studieswould be done to assessinterest in commercid
as compared to noncommercid trips and the plan would be modified as necessary, no studies were done
and no adjustments were made.

During the planning processfor the 1989 CRMP it was expressly recognized by the Park Service
that a primary issue for consderation was the dlocation of user days between commercid and
noncommercid users. EventheDirector of the Nationa Park Serviceadmitted in 1987, thirteen yearsago,

that the current alocation of usewas not equitable. (Seediscusson under Point ). Despite thisknowledge
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and Park Service awareness of the exponentia increase in demand for noncommercid access, Park
Service management refused to review the issue or adjust the alocation.

Under the 1989 CRMPthePark Servicewastoinitiate a*“comprehensve sociological monitoring
program” in January of 1990 with resultsto be* compiled into abasdine report within three years.” (Rec.
156-35). “Sociologica research” wasreportedly initiated in 1988 to aid in determining alocation between
noncommercid and commercia users. (Rec. 207-5to 207-6). No record of results of any such studies,
research, or programs are found in the Administrative Record.

During the early 1990s, Park Service personnel were repeatedly made aware of the ongoing and
growing problem of alocation at meetings of the Colorado River Constituency Panel. (Rec.165-30; 165
32; 165-48; 165-126; 165-12810 165-132; 165-153 t0 165-154; 165-158 to 165-162; 165-169; 165-
214 to 165-216) In November of 1994, new superintendent Robert Arnberger acknowledged the
problemand stated that it would be dealt with in the new CRMP processto beginin two years. (Rec. 165-
153)

Park Service personnel repeatedly warned management of the ever growing problem. 1n 1994
Park River Ranger Mark Law noted the unredigtic wait and growing demand and suggested to
management that it “ overcomethe resistence to dealing with sacred cows (all ocation, access, launches, and
contracts) which have historically shaped our management strategy.” (Rec. 170-1to 170-3). In 1995 Park
Wilderness Coordinator Kim Crumbo urged Superintendent Arnberger to immediady begin an andyss
of this“mgor issue’ which had not been directly mentioned or adequately dedlt with in the 1989 CRMP.
(Rec. 165-172).

When the planning process for the new CRMP began in 1997, the Park Service acknowledged
thet alocation of the use of theriver was*thethorniest of the numerousdifficult issues’ faced inthe CRMP
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revison process. (Rec. 182-?; 179-1 to 179-6; 190-1 to 190-6; 246-45). Since 1988 the number of
gpplicants on the waiting list for noncommercia access has grown from 3500 to over 6800 and the
estimated wait for new applicantstothelistis 22 years. (Rec. 166-11; 246-17 to 246-35). Thereisaso
evidence that persons desiring acommercid trip can purchase one for “the next summer season.” (Rec.
165-172 10 165-173). The Park Service admitted that the “wait time” for a non-commercial permit was
“unacceptable’ and a stated Park Service objective was to “decrease the disparity of ‘waiting time
between professiondly outfitted and the self outfitted public.” (Rec. 207-5 to 207-6). Thisdisparity was
to be dleviated in the new CRMP which was to be released in January of 2000. (Rec. 181-1 to 181-4;
165-153; 246-87 to 246-89; 246-99 to 246-100; 246-97 to 246-102).

However, the more obvious the problem became, the less Park Service management wanted to
ded with it. By 1997 the issue had been removed from the list of stated objectives of the new Colorado
River Management Plan (Rec. 181-1to 181-4), and by February 9 of 2000, superintendent Arnberger
consdered theissueto be at most “asecondary question.” (Supp Rec. 3-1t03-5). Ingtead of anew plan
in January, 2000, as promised, the entire planning processwas hdted. (Supp. Rec. 4-1t0 4-3).

Thus the ratio of dlocation between commercid and sdf guided boaters established in 1979,
twenty one years ago, is fill in effect despite the growthof thewaiting list from 780in 1980 to over 6800;
despite the growth in waiting time for gpplicants from two or three yearsin 1980 to over twenty yearsin
1998; despitethe overwhel ming public support for review and adjustment of the dlocation during the 1989
CRMP planning process and the aborted 1999 CRMP planning process, despite recognition by the
Director of the Nationd Parks in 1988 that the current alocation was not equitable (Rec. 119.2-5 to
119.2-6); despite repeated recognition by Grand Canyon Nationa Park personnel that the alocation was
unreasonable (Rec. 170-1 to 170-30), that the wait was unredistic and represented the longest wait for

35



apublic accessrecreationd activity inthe country (Rec. 173), and that noncommercid do-it yoursef rafters
had to wait for yearsfor apermit while commercid passengers could buy atrip for the next summer season
((Rec. 165-172 to 165-173); and despite acknowledgment in the Administrative Record that the system
for obtaining apermit for anoncommercid trip was* admittedly flawed” and had “ outgrown itsuseful life”
(Rec. 209-1 to 209-4; 246-99 to 246-100).

The adjectives“recdcitrance,” “laggard pace,” and “inefficiency” hardly describethelack of action
in this indance. See Yu v. Brown, supra at 929. Nor is “Improvident refusd to act” an adequate
description of the Park Service' sfallureto act in thisingtance. In the face of overwheming evidence of a
grossinequity in the dlocation of use and in the face of congtant requests for review, consderation and
adjugment for aimost twenty years, the Park Service's refusal to even consder the matter despite
numerous opportunitiesto do so, can only be described asablatant and consciousdisregard of theinterests
of the salf guided boating public in favor of anindustry grossng over $25 million dollars per yeer for afive
month season.

The Park Service should have amassed a substantid amount of data pursuant to the studies
required by the 1979 and 1989 CRMPs. More data was collected during the CRMP revision process
begun in 1997. The Park Service should now have far more datathan it had in 1979 when it determined
the firgt dlocation of use. Under the law, the Park Service must be compelled to adjust the alocation of
use between the saif guided boaters and commercid users quickly and equitably based on the current data
inits possesson. Asone critic stated in response to the failure of the 1989 CRMP to address the issue,
“Allocation of use hasto be addressed now!” (Rec. 130-8 to 130-9).

Review of the Adminidrative Record judtifies afinding that the existing dlocation of use between
commercid concessionaires and noncommercid salf guided boaters is inequitable and that the conscious
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refusal of the Park Service to review, consider, and adjust current alocation since 1979 is “action
unreasonably delayed,” and and should be set asde. Plaintiffs are entitled to an order setting aside the
current alocation of use and compelling review and adjustment of the present alocation within Sixty days

of the date of the judgment.

1.

Therefusal of the Park Serviceto
consider and review theratio of
allocation of use between noncommercial and
commercial usersisadenial of plaintiffs
rightsto due process.

Where an adminidrative agency promulgates rules and regulations to serve as guidelines, the
guiddines should be followed and failure to do so tends to cause unjust discrimination contrary to
fundamental concepts of fair play and due process. International Housev. N.L.R.B., 676 F.2d 906 (2"
Cir. 1982). Thefailure of an adminigtrative agency to follow its own established procedures condgtitutes
aviolation of procedura due process. Billsv. Henderson, 631 F.2d 1287 (3™ Cir. 1980); Berends v.
Butz 357 F.Supp. 143 (D. Minn. 1973). Thefailureto follow an established guiddineisaviolation of due
process even where the rule or guiddine has not atained the status of a forma regulaion. Montilla v.
I.N.S,, 926 F.2d 162 (2" Cir. 1991). Plaintiffs recognize that the rule of law announced in the cited cases
arise from different circumstances than those present in the ingtant case. However the principle of law
derived from these cases should apply across al spectrums of agency procedure.

The dlocation of use between commercia users and sdf guided boaters is a regulation which

regulates boating within a National Park. This regulation effects every member of the self guided boating

public who desiresto access and float the Colorado River through the Grand Canyon Nationa Park. The
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exiging regulation causes a sdf guided boater an approximate twenty year wat while dlowing a
commercid user dmost immediate access. When thisregul ation wasadopted inthe 1979 CRMP, the Park
Service recognized that it had a weak or non-exigtent factud basis. Consequently the Park Service
required, as part of its Plan, “continua monitoring and adjusments in alocation.” (Rec. 73-36). It
provided that the alocation would be adjusted as more reliable information became available. (Rec. 73-
28). And the Plan made clear that modifications would be necessary and would take place in from three
to five years. (Rec. 73-37). The Park Service hasignored these guidelines for over twenty years.

The 1981 CRMP, arevison made for the benefit of the commercid users, provided nevertheless
that studies would be done to assess interest in commercia as compared to noncommercia trips, that
alocationbetween commercid and noncommercia userswould*“ continue’ to be animportant management
feature, that the Park Service would review and analyze information from ongoing programs, and that
“based on thisinformation,” the Plan would be updated. The Administrative Record reveds no studies
asessing interest in commercid compared to noncommercid trips, and no updates or modifications to
alocation between the two groups. Not only has there been afalure of the Park Service to follow the
mandate of the 1979 and 1981 CRMPs, there was specific and intentiona refusa to do so in the planning
process for the 1989 CRMP. (See discussion in Point 1 above.).

The 1989 CRMP, inwhich theissue of dlocation wasintentionaly ignored, provided that it would
be in effect for a five to ten year period and that a “comprehensve plan review, directed by the
Superintendent” would occur before the end of 1999. (Rec. 156-15). Even though such a review was
begun eight years later in 1977 it was halted without completion in February of 2000. Thus again, there
is acomplete falure on the part of the Nationd Park Service to follow its own guidelines and as aresult,
acompletedenid to the salf guided boating public of any forum or procedure by which to obtain relief from
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an dlocation and system that has been repeatedly recognized in the Administrative Record asinequitable,
flawed, and not meeting the requirements of the recreationd public.

The grossfailure of the Nationd Park Serviceto follow the guiddines established in three different
plansfor aperiod of twenty years violates plaintiffs rightsto due process and afar consderation of their
interestsin obtaining an equitable alocation of accessto the Colorado River. Moreover, the 1989 CRMP,
by itsown provision isno longer effective, itsten year period having passed in September 1999. Flaintiffs
are entitled to a finding of this court that the 1989 CRMP is void and without effect, that the alocation
between commercid and noncommercid usersisinequitable, void and without effect, and that plaintiffs
rights to due process of law have been denied by the defendants falureto follow their own guiddinesand
review and updatethedlocation asrequired. Plaintiffsare entitled to an order whichimmediately setsasde
the 1989 CRMP, setsasidethedlocation of use between commercia and noncommercid userswhichwas
adopted by that Plan, and ordersthe Park Serviceto immediatdy establish an equitable alocation between
commercia and noncommercia users based on the data and information contained in the Adminigtrative
Record.

V.

The allocation of use between non commercial
boatersand commercial concessionaires
and therefusal of the Park Service
to consider, review, or adjust the allocation
congtitutesinterference with plaintiffs
free accessto a natural wonder of the Park.

Pursuant to 16 U.S.C. § 3the Secretary of Interior shall make and publish rules and regulations

for the use and management of the parks with the prohibition however that:
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No natural curiogities, wonders, or objects of interest shal be leased,

rented, or granted to anyone on such termsasto interfere with free access

to them by the public.
The Park Service has granted to 16 concessionaires the right to use the Colorado River of the Grand
Canyon to carry passengers through the Park for profit. These 16 concessionairesgrossover $25 million
dollars during a five month season. (Rec. 247-138 to 247-139). As part of its management, the Park
Service has dlocated over 70.8 % of the summer recreational accessto theriver to these concessionaires
(75.6 % if user daysfor guides are counted) while requiring noncommercid boaters, (i.e. citizenswho do
not wish to employ the services of a professiond rafting company) to gpply to and wait on alist of over
6800 persons for an estimated time of twenty yearsto gain accessto one of the principa naturd wonders
of Grand Canyon Nationd Park. No argument, no rationdization, can justify such a disparity of access
betweentwo user groups. The grant of this useto the concessionaires and the concurrent alocation of use
adopted by the 1989 CRMP substantidly interferes with the free access to the river by a substantia
segment of the public. The refusd of the Park Service to even condder areview or adjustment of this
admittedly inequitable alocation isaclear violation of 16 U.S.C. § 3 and should be set asde immediately
with an order directing the Park Service to insure equa access to the Park by al members of the public.

V.
The National Park Service administersits
system of allocating use between commer cial
concessionaires and noncommer cial boaters
in amanner which isunfair, arbitrary,
capricious, and an abuse of discretion denying
plaintiffs free accessto a natural wonder of the park

Pursuant to the 1989 CRMP currently in effect, noncommercia boaters are to receive 43,920

summer user days. The CRMP represents that non commercial boaters receive 31% of the alotted
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recreational use. (Rec. 73-28). This of course does not count the additional 30,000 user days allocated
to commercia use for “commercid crew”, i.e. guides. (Rec. 73-27).

An internal document titled “Recreational Use Statistics’ noted that between 1981 and 1987,
alocationwas 29.3% noncommercid to 70.7% commercia, but actual usewas 24.4% noncommercia and
75.5% commercia. (Rec. 126-40to 126-41). Commercial concessionaires have long complained that
alowing noncommercid users their full dlocation interferes with commercia operations, (Rec. 165-24,
165-26), and the 1989 CRMP admitsthat “ summer useisstrongly dominated by commercia concession-
operated trips.” (Rec. 156-35).

Park management biasinfavor of commercia dominated summer useand concessonaireres stence
to full use of the noncommercid alocation during the summer months has resulted in a Stuation where the
sdf guided boating public receives even less of its dlocated use in the primary  summer months of June,
Jduly, and August than it isentitled. Thisis easly demongtrated by areview of Park Service datitics.

Faintiffs select the year 1997 for demonstration purposes asthisisthe year for which the NPS has
printed out themost detailed statisticsand with which thispoint ismost eesily demonstrated. Plaintiffsselect
the noncommercid use gatigtics for the months of June, July, and August (Rec. 284-35 to 284-37) and
the commercial use tatistics for those same months. (Rec. 284-51 to 284-59).

The noncommerciad (noncommercia) users are to receive 43,920 use days during the primary
season defined as April 16 through October 15, a period of sx months. (Rec. 73-27). Dividing this
dlocation evenly would dlow the noncommercia boaters 7,320 user days or 16.6667% of their dlotted
user days each month during the primary season. The noncommercid (noncommercid) use datitics for
the month of June indicate they received only 6,309 user days or 14.3%. (Rec. 284-35). Although the
datistics sheet shows a percentage of 11.6%, this is based on the yearly alocation which includes an
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additiona 10,500 user days during the winter months. The gtatisticsfor July show use of 6,798 user days
or 15.5% of thedlotted use. (Rec. 284-36). For August, they received 7,164 user daysor 16.3%, close
to but till below the dlotted monthly alowance of 7,320 user days. (Rec. 284-37). Then in September,
when commercia use drops, the noncommercia usersreceive 8,727 user days or 19.9% of their dlotted
summer use. (Rec. 284-38).

A comparison of commercid usewith noncommercid useduring the primesummer monthsof June,
July, and August ismorereveding. ThePark Service representsinits 1979, 1981, and 1989 CRM Psthat
the ratio between commercia and noncommercia useis69% commercia and 31% noncommercid. (Rec.
73-28). The Park Service datistics for the prime summer months indicate otherwise. Total
noncommercid user days for June 1997 is 26,177 user days. (Rec. 284-51 to 284-53). Total
noncommercid user daysis 6,309. (Rec. 284-35). Tota user daysfor Juneis 32,486. Noncommercia
percentage of useis 19.4%; commercid percentage of useis 80.6%.

Total commercia user daysfor July is24,841. (Rec. 284-54 to 284-56). Totd noncommercid
user daysis 6,798. (Rec. 284-36). Tota user daysis 31,639. Noncommercia percentage of use is
21.5%; commercid percentage of useis 78.5%.

Total commercia user daysfor Augustis20,401. (Rec. 284-5710284-59). Tota noncommercial
user daysfor August is 7,164. (Rec. 284-57 to 284-59). Tota noncommercia user days for August is
7,164. (Rec. 284-37). Tota user daysfor Augustis27,565. Noncommercia percentage of useis 26%.
Commercid percentage of useis 74%.

Similar patterns can be demondtrated in other years dthough it is more difficult with the Satistics

provided by the NPS in the Adminigtrative Record.
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Not only isthe dlocation of use weighted heavily in favor of the concessonares but the existing
system is adminigtered in such a manner that the noncommercia users are denied even the dlotment to
which they are entitled during the primary summer months of June, July, and August. Thisis arbitrary,
cgpricious, an abuse of discretion and manifestly unfair. It is adenid of plantiffs right to free accessto
the river under 16 U.S.C. 83 and a denid of plaintiffs rights to due process under the Congtitution.
Pantiffs are entitled to an order that defendants immediately manage the existing system to assure that
plantiffs and al noncommercid boaters receive the full use of the summer user days which have been
alocated to them.

VI.

The Park Service should be enjoined
from entering into new contracts
or extending existing contracts with
commer cial concessionair es until
allocation isreviewed and adjusted

Contracts between the Park Service and the commercia concessonaireswho offer tripsfor profit
through the Grand Canyon are scheduled to expire in 2002. (Rec. 246-101).

Contractswith concessonaireswerelast renewed in 1995. I|n November of 1994, Superintendent
Robert Arnberger requested a delay in the process of issuing new contracts to alow more time to study
the issue of alocation between commercia and noncommercid users. Rec. 173-1t0173-2). Therequest
was denied and instead language was inserted in the prospectus for bidding advising prospective
concessionaires that a review would be conducted to determine whether the current alocation of use

between commercid and noncommercia users was gppropriate and that commercid operators “might

experience adjusmentsin river use dlocations’ during the course of their contracts. (Rec. 173-1t0 173
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2). Despite this language the Park Service has a specific reuctanceto adjust dlocation during the term of
the contracts. (Rec. 263-10 to 263-11).

This problem now arises again. Plantiffs are requesting a review and adjusment in dlocation.
Contracts with concessionaires are again due to expire and are up for renewa. Renewa or extenson of
exiging contracts will Smply raise another obstacle to any review and adjustment of dlocation. Fantiffs
request that this court enjoin defendant Park Service from entering into new contractsor extending existing
contractswith the commercid concessonairesuntil theissue of fair and equitable dlocation of use between
the commercia users and members of the self guided boating public has been resolved.

CONCLUSION

Pursuant to the mandate announced inOlenhouse, supra, plantiffs request thet following judicid
review, thedigtrict court find that: The current alocation of recreationa use between the self guided boating
public and commercid concessonairesisinequitable; thereis no subgtantia evidencein the Adminidrative
Record to support the alocation of use adopted by the Park Service in the 1979 Colorado River
Management Plan; thereis no substantial evidence in the Adminigrative Record to support the dlocation
of use adopted by the Park Servicein the 1989 Colorado River Management Plan; the Park Servicefailed
and refused to consder the rdlevant and important factor of the growth of demand for noncommercid river
permits when it adopted the alocation of use established in the 1989 Colorado River Management Plan;
the Park Service failed to consder the relevant and important factor of the growth of demand for
noncommercid river permitswhen it hated its planning process for a new Colorado River Management
Planin February of 2000; the failure of the Park Service to review, condder, and adjust the alocation of
use between noncommercid boaters and commercid concessonaires for twenty-one years, since 1979,
despite continuing and substantia evidence of exponentia growth in demand for noncommercia accessand
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despite substantid evidencein the Administrative Record and acknowledgment of Park Service personnd
that the existing al ocation of usewasinequitableisan unreasonabledelay; the Park Servicefalled tofollow
its own procedure and guidelines set forth in the 1979 Colorado River Management Plan, to review and
adjust dlocation within three to five years, the Park Service faled to follow its own procedure and
guiddines st forth in its 1981 Colorado River Management Plan to assess public interest in commercidly
guided trips as compared to noncommercid trips, to review and andyze information from ongoing
monitoring programs, and update and modify the Plan based on that information; the Park Service failed
to follow its own procedures and guidelines set forth in its 1989 Colorado River Management Plan to
perform a comprehensive review of the 1989 Plan before the end of ten years; the 1989 Colorado River
Management Planisno longer in effect by itsown terms; the plaintiffs have been denied due process under
the Condgtitution by the actions of the Park Service; and that the negotiation or execution of new contracts
with the commercia concessonaires or the renewa or extension of existing contracts, before the issue of
dlocation is reviewed, consdered, and adjusted, would be prgudicid to the interests of the plantiffsand
al noncommercid boaters desiring access to the Colorado River.

Based on these requested facts, and the argument and authority presented to the court, plaintiffs
request an order of this court that: The alocation of use between commercial concessionaires and
noncommercia users as established in the 1979 Colorado River Management Plan, as adopted without
review in the 1989 Colorado River Plan, and as it dlill exists be set asde immediatdly; the Park Service
immediatdly review, condder, and adjust the allocation between noncommerciad users and commercia
concess onairesbased on themost current dataand informeation contained withinthe Administrative Record
within a reasonable time not to exceed sixty days, and enjoins the Park Service from negotiating new
contracts or renewing or extending existing contracts with the commercia concessionaires until the Park
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Service hasreviewed, consdered, and adjusted the dl ocation of use based onthe most current information

and data available in the administrative record.

| hereby certify that atrue and correct copy
of the foregoing pleading was mailed to dl
counsel of record on October 30, 2000.

John M. Wdlls
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