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. INTRODUCTION

The plaintiffs, nine individud private boaters who seek an increased ability to participate in their
own sef-outfitter trips down the Colorado River through Grand Canyon Nationa Park (“*GCNP’ or
“Park”), initiated this lawsuit chalenging the Nationa Park Service' s (“NPS’) current dlocation of river
use Pantiffs dam thet the existing alocation of use reflects an arbitrary and capricious judgment of the
NPS, aswell as violates the NPS Organic Act and the Due Process Clause of the Fifth Amendment.
They effectively are seeking from this Court an order requiring the NPS to consider whether or not to
adjust the current dlocation. On June 21, 2000, this Court granted intervention to the Grand Canyon
River Outfitters Association (*GCROA”), which represents companies holding contracts with the NPS
to provide the public with an opportunity for professionaly-outfitted boating trips through the Grand
Canyon. Although GCROA and its members understand and appreciate the desire of these nine
individua plaintiffs to increase their ability to obtain their own NPS permit to raft through GCNP, the
plaintiffs have not presented any legal judtification for this Court’ s intervention into the NPS's park
planning process.

I[I. STATEMENT OF THE FACTS

o Haintiffs Brief In Support Of Petition For Judicid Review Of Adminidrative Action at 1
(hereinafter “Hl. Br.” or “brief”).



Until the late 1960s, rafting down the Colorado River through the Grand Canyon was limited to
only asmdl percentage of the population. Then, following the much publicized trips of presdentid
hopeful Robert F. Kennedy in 1965 and the outfal of support againgt the 1960s proposed damming of
Marble Canyon, the number of vistorsto the park grew dramaticaly, prompting NPS redtrictions,
induding a ceiling on the use of theriver? The NPS alocated use of the river by developing the
concept of “user days,” with members of the public using professond outfitters (concessoners)
dlocated a certain number of “user days’ and members of the public running the river on their own
under permit from the NPS aso alocated a number of “user days.” A “user day” represents one
person on the river for one day. In 1973, the NPS reduced the alocation for professondly-guided
recreational use from the NPS s existing interim allocation to 89,000 user days;¥ but maintained the
1972 interim alocation for private use. (Rec. 24-41; Rec. 137-146). Although the NPS recognized a
the timethat it could set ether a higher or lower carrying capacity, this user day level was chosen
because the NPS had “ observed its impact on the canyon, and no irreversible damage seem[ed] to have
occurred.” (Rec. 24-22; Rec. 24-44).

The NPS s early position on the dlocation of use in the Grand Canyon was expressed in a July

4 From 1960 to 1972, the number of boaters running the river annualy grew from 205 to 16,432.

(Rec. 137-145) Between 1967 and 1972, commercia useincreased from 1,998 to 15,884 users, and
private use increased from 101 to 548 users. (Rec. 43-1). In 1972, the NPS regulated use of the river
more closely and set a ceiling on recreationd use. (Rec. 137-146). Asan interim measure, the NPS
allotted 105,000 user days for professondly-ouitfitted (i.e., commercid) recreationa use and 7,600
user days for self-outfitted (i.e., noncommercid) recreationd use. (Rec. 137-146). In 1973, the NPS
froze use at actud 1972 use levels, resulting in a sSixteen percent reduction in the alocation of
commercid user days. Actud commercia use in 1972 was less than the dlotted commercid use
because many of the concessioners were sill developing and had not used their entire alotments. (Rec.
43-1).
= See Rec. 43-1 (“Thefreezing of use levels resulted in an industry-wide 16 percent reduction in
the dlocation of commercia passenger/days, inasmuch as many companies were in a development stage
and had not used their entire alotments.”).



1975 letter from the Chief, Division of Vistor Services, NPS, responding on behdf of the Interior
Secretary, to the president of one of the concessioners. The letter stated that the NPS recognized that
the concessioner oultfitters offered “the only means of access’ for those “who do not wish to make a
sizesble investment in equipment, have no desire to gain proficiency in boating skills or are not
acquainted with aboat owner,” and therefore that, “for the mgority of Americans, awhite water trip is
more accessible through a commercid outfitter than by any other means.” (Rec. 48-91). The letter
further explained that the NPS believed that “[p]art of the apparent disparity in demand is due to the
fact that a dynamic growth curve in the private sector is being compared to a dtatic Stuation in
commercid boating where growth was slemmed in 1971 and 1972,” and stated that the NPS did not
believe there should be any sgnificant changes to the alocation ratio during the term of the then-current
concession permits. 1d. The NPSreterated its pogition in an August 1975 letter from NPS Director to
Representative Al Ullman, responding to suggestions to modify the dlocation of use:

We believe there may be some cause to adjust the present ratio.

However, we are ressting the amount of change proposed by some.

Thisis principaly because we bdieve that the commercid outfitters

provide the only practicad means of access. . . for the vast mgority of

Americans. The 50 to 50 ratio proposed by afew would be unfair to

people. . . who could make ariver trip only with an outfitter. No one

has an accurate count of the number of private boatersin the country,

but certainly it is negligible as compared to the baance of the populace.
(Rec. 48-63).

In early 1976, following athree-year research program on visitor use and resource impacts, the

NPS initiated preparation of a management plan for the river, the Colorado River Management Plan

(“CRMP’). (Rec. 113-5). The NPS prepares and revises when gppropriate generd management

plans for each unit of the National Park System, 16 U.S.C. § 1a-7, and under the umbrelaof agenerd



plan it occasondly will prepare specific plans governing the use of particular resources. In June 1976,
however, a group representing noncommercid river runners, the Wilderness Public Rights Fund
(“WPRF"), aswdl as severd individudsin an action filed in March 1977, chalenged in two different
casesthe dlocation of use. Among other relief, WPRF sought an injunction staying the NPS from
extending or issuing new concessions permits, aswell as an order directing the NPS to revise the
adlocation, providing for maximum utilization by private users. Theindividuds action further dleged thet
the alocation violated their rights under the Fifth Amendment to the United States Condtitution, U.S.
Consrt. amend. V, and their right to use and enjoy the Nationa Parks under 16 U.S.C. § 3 and the
Concessions Policy Act of 1965, 16 U.S.C. 8 20. The courtsin both cases granted summary judgment
for the government, and on appeal the Ninth Circuit consolidated the two cases and affirmed the lower
court judgments. Wilderness Public Rights Fund v. Kleppe, 608 F.2d 1250, 1252 (9" Cir. 1979).
In 1979, following *an extengve public involvement program,” the 1979 CRMP and the
accompanying Environmenta Impact Statement (“EIS’), prepared pursuant to the Nationa
Environmentd Policy Act, were completed and approved. (Rec. 113-5). The 1979 CRMP provided
for “sgnificant increases in noncommercid participants, number of trips and user days.” (Rec. 73-29).
It established an dlocation gpportioning 115,500 user days, or sixty-eight percent, for users contracting
with concessioners ( “commercid”) and 54,450 user days, or thirty-two percent, for private boaters
(“noncommercid”). The dlocation was “based on the best available information on the demand for
commercia and noncommercid trips.” (Rec. 73-28). Several factors complicated the NPS's
alocation decison, including the absence of ameans to count the number of potential passengers turned
away by concessioners because certain dates are full, duplicate applications for private trips, and false

goplicationsfor privatetrips. 1d. Consequently, the 1979 CRMP dtates that “[t]he dlocation ratio is,



because of the]se] factors, a best estimate based on experience and on interpretation of the available
data” 1d.
The 1979 CRMP was never finalized and NPS released arevised CRMP in 1981 (Rec. 137-

140), which sought to address private boater concerns by providing for the 1979 recommended 616%
increase in user days for sdf-outfitted trips from 1978 use levels (to 54,450 user days). (Rec. 254-37).

Professondly-outfitted boaters, in contrast, were granted only a twenty-nine percent increase in user
days (to 115,500 user days). 1d. “These numbers reflected historic use levels, increases for the
growing demand for the private, noncommercid alotment, and an across-the-board increase for each
concessioner.” (Rec. 137-146). In the process of reaching its final decision, the NPS had considered
various dternatives, including maintaining use at 89,000 professonally-ouitfitted boater user days and
7,600 self-outfitted boater user days, increasing use levels, and decreasing use levels. (Rec. 254-37).

In March 1987, the NPS began an extensive review and revision of the 1981 CRMPin

response to the need to address resource protection and public access concerns. (Rec. 137-140).

It established an interdisciplinary planning team to carry out the planning effort and implemented an
extensive public involvement process. The NPS identified the user day dlocation, aswdl as use of the
private alocation, as mgor issues for consderation in the development of a new management plan.
(Rec. 113-17 - 113-19). With respect to use of the alocation by private boaters, the NPS expressed
concern with what it could do to enhance the full use of the private use dlocation, because only an
average of 75 percent of that alocation had been utilized since 1984, a situation the NPS attributed to
“trips occurring with less than maximum party Sze and less than maximum trip length” and to deficiencies
in the private permitting system. (Rec. 113-8; Rec. 113-17). With respect to the user day allocation,

the NPS explained that the current alocations were “based on the existing acceptable levels for the



qudlity of the natural resources and visitor experience.” (Rec. 113-8). The questions presented by the
NPS concerned the “condition of the natural and socia resources within the river corridor” and whether
“the exigting vigtor use aloceations provide for acceptable levels of aquality experience and protection
of the natural resources.” 1d. Theissue workbook listed a number of possible aternatives for
addressing the dlocation issue. maintaining the exigting alocation but increasing private launches, re-
alocating some user days, creeting a user-day pool accessible to both sectors; adjusting allocations
based on an annud evauation of demand; establishing a centra reservation system for both sectors; and
modifying the private permit system to reduce the waiting time for a permit. (Rec. 113-18).Y

The NPSissued a draft revised CRMP in November 1988. The NPS, in its draft
environmenta assessment (“EA”) for the revised CRMP, observed that, “[a]lthough the dlotments have
never been totdly utilized, the commercid utilization has reached near-100% levels in recent years due
to the use of auser day pool; noncommercia average group size and trip length are below limits,
resulting in less than that tota utilization of dlocation.” (Rec. 156-159). Given the fact that a substantia
percentage of the existing private alocation was going unused, the draft revised CRMP proposed
additiond private launches, modifications to the private permitting system, and certain other operationa

changes to help the private sector more fully useitsdlocation. (Rec. 156-21 - 156-22).

¥ In addressing this issue, the NPS sought “[t]o enhance utilization of existing alocations by
modifying current policies and initiating new programs while maintaining adequate protection of the
resource.” (Rec. 128-14). Initsdiscusson of current access and dlocation policy, the NPS observed
that “only an average of 75 percent of the user day dlocation has been utilized.” 1d. While
“[cJommercid outfitters, with the advantage of a user day pool, aflexible schedule, and a 110%
scheduling window, ha[d] utilized an average of 91% of their user day alocation over the last seven
years” the NPS recognized that “ deficiencies in the noncommercia permit distribution system have
prevented full utilization of available user days” Id. Thus, the preferred aternative proposed to keep
the alocations intact but adjust their management, noting that access to the Colorado River for al users
would be increased through “[m]odifications to the exigting digtribution systems, administration of new
policies regarding the noncommercid waiting list, and changesin commercid operationd requirements.”
Id.



The NPS issued the find revised CRMP in September 1989. (Rec. 153.1-1 - 153.1-2).
Although the 1989 CRMP maintained the tota levels of use and the professiondly- outfitted/self-
outfitted alocation from the 1981 CRMP, limiting total recreationd use to 169,950 user days, 115,500
user daysfor professondly-ouitfitted recreationa users and 54,450 user days for sdlf-outfitted
recreational users, (Rec. 156-10), it included a number of provisons designed to benefit self- outfitted
boaters. Specificaly, the 1989 CRMP added thirty-eight supplementd private launches for the primary
season, established a user day pool, provided for scheduling two years in advance to give additiond
flexibility for trip planning, and revised the cancdlation system, in order to “improv[€] noncommercia
access to the noncommercia alocation.” (Rec. 149-46; Rec. 254-38). In asummary accompanying
the 1989 CRMP, the NPS dtated that “the NPS chose this aternative over attempting aredlocation by
providing a method which alows for an increasein utilization of the noncommerdid dlocation.” (Rec.

149-46).

¥ The Summary of Public Comment noted the receipt of only seventeen comments on the

alocation issue during the extended comment period on the draft revised CRMP. (Rec. 153.1-7).



In 1991, as recommended in the EA on the 1989 CRMP, the NPS established the Colorado
River Congtituency Panel, an advisory panel comprised of representatives of the NPS, other federa
resource agencies, the private boating community, concessioners, environmenta groups, the scientific
community, river guides, and fishermen. The role of the panel was to “[r]epresent the full range of
condtituent groups in the review of annua monitoring results; [a)ssure that information flows back to
congtituent groups through the various representatives, [p]rovide park management a means of direct
communication with the various condtituents and the means of responding to their needs; [and] [p]rovide
recommendations to management that will be considered during management’ s decision making
process.” (Rec. 165-6). The pand hdd itsfirst meeting on January 10, 1991 with meatings held
about twice a year theresfter. Although not raised at every pane mesting, the dlocation issuewas a
frequent topic of discussion. (Rec. 165-32; Rec. 165-48; Rec. 165-158).

At the February 25, 1994 mesting, representatives of the private boating community stated thet,
while “the waiting list for a private permit has increased as demand for private permits has increased the
number of people on thewaiting list,” there was no “equivaent measure of commercia demand.” (Rec.
165-158). One commentator responded by stating that “[p]eople don’t redly have to wait 8 yearsto
go on anortcommercid trip, they only have to wait to be the permit holder” and that a number of
people “often go together every 2-3 years by making reverse invitations to each other depending on

who getsapermit.” Id. Thetruth of this satement was confirmed by one of the founders of Canyon

REO, an organization that provides outfitting services to private boaters through the Grand

g Paintiffs assart that a“ primary topic of discusson” at this meeting was “the complaint from

commercia operators that alowing noncommercid users the full amount of their current alocation
caused increased contacts and an exacerbation of campsite competition.” (Pl. Br. at 13). Asdiscussed
infra, p.41, thisis unsupported by the Administrative Record (GCNP CRMP Adminigtrative Record -
1966-2000 (hereinafter cited as“Rec.”)) and smply incorrect. (Rec. 165-21).



Canyon. Id. A discussion then ensued about the utilization of the allocations, with a participant
suggesting that both groups fully utilized the allocations in 1993. During the discussion, one
private boater (not “Park Service personnel” as asserted in plaintiffs’ brief, see PI. Br. at 14)
suggested that the current allocation system was “preventing equal access to the river.” (Rec. 165-
160). After a representative of the concessioners disagreed, an NPS official requested anyone to
provide a “workable definition of equitable in this situation.” Id. In response to comments made by
representatives of the private boating community, the Chief of Concessions of the NPS indicated

that it was “really a question of what is best for the Park and the overall public.” Id.

In February 1994, in response to conversations with “the noncommercid condtituents,” River
Subdidtrict Ranger Mark Law, athough highlighted in plaintiffs brief (F. Br. at 14-15) yet Smply a
committed NPS employee and not necessarily speaking on behalf of the Park or the NPS, developed a
draft proposa for increasing private access. The proposal, which purportedly attempted “to reduce
th[e] wait, offer more noncommercid trips, and enhance the publics [sc] access to the Colorado River,”
recommended the following: extending the private boater primary season and moving 5,800 user days
from the secondary season to the primary season; reducing launches operated by concessioners,
increasing private boater launches, and decreasing the number of professiondly-outfitted boaters
dlowed on theriver on adaily basis, transferring 11,053 user days from members of the public
interested in professionaly-guided trips to sdlf-outfitted boaters; transferring 4,057 user days from
adminidrative use to sdf-outfitted boaters; and increasing the number of launchesin the secondary
season for self-outfitted boaters. (Rec. 170-4). NPS officids criticized the proposa as perpetuating

the congestion/crowding problem (Rec. 170-19), and the Subdistrict Ranger developed a separate



draft proposal to address the noncommercia waiting listY

The congtituency panel met again on November 25, 1994, the first meeting of the pand
attended by then Superintendent Rob Arnberger. At that meeting, the Superintendent stated that, while
Park management wanted input and advice from the pand, it was important to recognize that there were
serious differences of opinion among the various condtituencies. He added that “[r]egardiess of the
input and advice received, action will not dways be the result. NPS has a specific mandate to preserve
and protect while dlowing use. Any actions taken are not likely to result from or conformto a
consensus of thispand.” (Rec. 165-147 - 165-148). The Superintendent further urged the members
of the pand to accept that the NPS managed the user days on behdf of the American people and
explained that the “user days belong to the U.S. public and the NPS acts on behalf of the public to
alocate those user days for the benefit of the various publics” Id. He explained that it was unredigtic
to expect consensus on the user day issue, and that he was going to do his best for the resource. |1d.
The Superintendent stated that he knew that the allocation issue required and deserved “alot of
consderation” and that the issue could be dedlt with by the time the CRMP update came up in two
years. (Rec. 165-153).

By the end of 1994, the private waiting list, started in 1980, had grown to 4,964, and the wait
for new agpplicants was estimated at eight years. An interna NPS memorandum noted that
“[clontinuation of [the] current application/waiting list system will indemnify the satus quo and
remove any posshility of changing the system for 10 years following the completion of the CRMP

review process.” (Rec. 175-1 (emphass added)). The memorandum concluded that “[t]he current

y In addition to suggesting the addition of launches, this proposal suggested: restricting additions
to the waiting list; requiring applicantsto list dl trip participants and dlowing only one name per trip to
remain on the ligt, potentidly reducing the list by 25%; and increasing “purges’ from thelist. (Rec. 170
14 - 170-16).



waiting list/permit system has not and is not meeting the requirements of arapidly growing recrestiond
public and will not improve over time. This system . . . isincreasingly the target of complaints due to the
unredigtic waiting period.” (Rec. 175-2 (emphasis added)).

At the April 10, 1995 condtituency pand meeting, representatives of the private boating
community, the concessioners, and river guides (representing the guides as well as the professionadly-
guided public) gave presentations on the access/dlocation issue. (Rec. 165-215). |ssues discussed
included the use dlocation, the counting of guide user days, the private waiting list and what congtitutes a
“qudity” trip. 1d. During the discussion, it was suggested that the alocation issue could not be resolved
and that the issue should be put on hold. (Rec. 165-216). The Superintendent also reminded the
members of the pand that access/alocation was only one issue, and that the CRMP isnot an
allocation plan, but aresource management plan. 1d.

In September 1997, the NPS formally initiated the process for revising the 1989 CRMP with a
series of public scoping workshops. Asindicated by the May 1998 issue of Soundings, the newd etter
of the CRMP process, the NPS identified severa objectives with respect to access and alocation of
use “improve access for al who seek a Grand Canyon river trip; evaluate the impacts of current use
levels and seasona digtribution of use; [and] evauate aternative access systems that serve the public
regardless of whether they choose to take a professionally-outfitted or self-outfitted river trip.” (Rec.
207-5). Early onin this process, Park management observed that, while it would closdly evaduate the
“user-day” method of dlocating use, and explore dternative methods of launch scheduling that might
improve public access and protect resources, “[u]se levels and distribution between groups [would] not
be arbitrarily adjusted based on perceptions.” (Rec. 207-6; Rec. 238-22). The NPS aso declared

that the allocation of use issue could not and would not be addressed in isolation. (Rec. 207-6). Ina



March 17, 1998 CRMP Team Mesting, Chief of Resource Management Dave Haskell suggested that
before the Park could dedl directly with the dlocation of use among user groups, it would be necessary
to look closdly at the other inter-related issues. (Rec. 238-16). The NPS noted that “[t]he alocation of
use will be determined by the NPS as a by-product of other decisions made.” (Rec. 238-22).¢

In June 1998, the NPS announced the formation of workgroups to focus on certain issues:
dternative access methods or systems; distribution and volume of use; the private permitting system; the
spectrum of ouitfitted trips and services, and resource stewardship. (Rec. 202-1). Therole of the
workgroups was to describe and evauate aternatives and provide the NPS with adequate information
for decison-making. (Rec. 202-2). Asaresult of these workgroups, numerous proposals with respect
to both access and the private permitting system were submitted to the planning teeam. Alsoin the
summer of 1998, as part of the CRMP revision process, the NPS initiated a research program,
including avistor use study, trip observation, and a computerized trip Smulator. (Rec. 225-8). Thetrip
smulator, which smulates boating traffic on the river, was designed to serve as a management tool to
help accommodate demand without impacting park resources? (Rec. 239-8).

Moreover, in October 1998, the Superintendent implemented an experimental increasein
noncommercia use, providing for additional private launches between November 1998 and March
1999. These additiond launches were made available exclusively for private boater trips. (Rec. 206-

8). Thistest launch program was repeated for the 1999- 2000 secondary season.

g These other decisons would rdate to issues such as the distribution and volume of use, the

noncommercial permit system, the appropriate spectrum of outfitter trips and services, and wilderness
management. (Rec. 238-20 - 238-27).

¥ Datafor the smulator was compiled from trip reports collected from private trip leaders,

commercia guides, park rangers, and others. (Rec. 239-8). The visitor use study was designed “to
identify public opinion on current managemernt practices and define the range of experiences that a
Grand Canyon river trip should offer.” 1d.



While the CRMP planning process was ongoing, the Park aso began to develop a draft
Wilderness Management Plan (“WMP’) and EA, and it intended to revise the 1988 Backcountry
Management Plan (“BMP”). This process began in 1995 and resulted in the release of a draft WMP
and EA on June 1, 1998. (Rec. 268-6). The purpose of the WMP was to provide Park guidance on
the management of land-based potentia wilderness areas. The WMP, however, quickly became
confused with wilderness issues associated with the management of theriver (Rec. 255-10), and in
May 1999 Park management completed its review of public comment on the Draft WMP and
determined that “an extensve NEPA process is needed to integrate the land-based and river-based
resources of the Park’ s proposed wilderness areas.” (Rec. 268-6). Park management consequently
decided to merge its planning efforts into a single EISBMP that would address management issues
comprehensively. (Rec. 259-2; Rec. 268-6).

On February 23, 2000, the Superintendent temporarily halted work on merging the planning
processes into asingle planning effort. The Superintendent’ s suspension of the planning effort was
necessitated by a“lack of available fiscal and human resources to complete a comprehensive planning
effort,” an “inability to resolve many of the issues prior to resolution of the park’s wilderness
recommendation,” polarization among backcountry and river user groups and interests that had
intensified to the point of affecting the park’ s ability to reach an acceptable resolution, and the existence
of other projects of “higher importance’ that needed to be accomplished and were competing for the
Park’s limited resources. (Rec. 262-2; Rec. 263-6; Rec. 263-14 - 263-15). The push to merge the
BMP and CRMP into a single Wilderness Plan represented “a much different scenario than originaly
intended and funded,” as the plan envisioned at the start of the process was not intended to resolve al

of the issues that had been pressed by various congtituency groups. (Rec. 261-3). The NPS



concluded that it could not accomplish the comprehensive EIS with the avail able resources and that,
given the limited resources, there were higher priority items concerning management of the GCNP that
needed to be addressed. (Rec. 263-6; Rec. 263-15).

The NPS s decision to halt the process, however, was *not a decision to halt progress on the
resolution of key issues.” (Rec. 262-2). Rather, the NPS understood that significant progress could be
made outside of the EIS on many issues, and it expressed its intent to continue to explore improvements
that could be made (Rec. 263-6), induding on the dlocation issue characterized by the Superintendent
as “the most problematic of al theissuesto solve” (Rec. 263-10).

1. ARGUMENT

Faintiffs principa argument in their brief isthat they object to the current dlocation and dam
that it isarbitrary and capricious, and that it denies them of due process and an aleged right of accessto
the GCNP. They would have this Court order that the NPS adjust, within sixty days, the allocation of
use on what plaintiffs percelve to be an “equitable’ bags, limited to whatever information thet is now
before the agency and gpparently in disregard of any further public input and the statutory mandates
governing the agency, including the fact that there is no such statutory requirement. They also would
have this Court enjoin any future concession contracts or enjoin any extensons of the current
concession contracts.

Faintiffs brief overlooks fundamentd principles of adminidrative law, and it effectively would
have this Court manage the Grand Canyon river corridor. To begin with, the plaintiffs arguments are, in
effect, primarily directed at actions that occurred well-over Six years ago, and as such cannot even be

maintained. Plaintiffs, as aconsequence, cannot now complain thet the alocation of Colorado River use



in the Grand Canyon is arbitrary and capricious or an abuse of discretion, or otherwise not in
accordance with law. Moreover, plaintiffS arguments are based on virtualy no cited authority in their
brief, ignore rlevant and governing law, and attempt to show that the NPS was arbitrary and capricious
but only paint haf apicture. And lagtly, they would have this Court order exceptiona and unjustified
relief.

A. The Only L egitimate | ssueis Whether the NPS I mproperly Terminated The

CRMP Process or “ Unreasonably Withheld Agency Action”

At the outset, the plaintiffs motion attempts to obscure the rlevant “action” that they would
have this Court review.? To prevail, the private boaters must first demongtrate thet there isa “find
agency action” and second that such “action” is “arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law . . ..” 5 U.S.C. § 706(2) (1998); Colorado Envt’'| Coalition v.
Dombeck, 185 F.3d 1162 (10" Cir. 1999); Olenhouse v. Commodity Credit Corp., 42 F.3d 1560
(10™ Cir. 1994). The arbitrary and capricious standard is deferential and does not dlow areviewing
court to subgtitute its judgment for that of the agency:

The scope of review under the “ arbitrary and capricious’ standard is
narrow and a court is not to subdtitute its judgment for that of the
agency. Neverthdess, the agency must examine the relevant data and
articulate a satisfactory explanation for its action including arationd

connection between the facts found and the choice made.

o Indeed, plantiffs jurisdictiona statement suggests that they are seeking judicid review of
“regulations’ (Fl. Br. at 1), but there are no “legidative’ or binding regulations that the plaintiffs have
identified. Plaintiffs are not likely challenging 36 C.F.R. 8 7.4 (1999), last amended in 1987.
Intervenor GCROA, therefore, presumes that plaintiffs have used the term loosdly.



Motor Vehicle Mfrs. Assn v. Sate Farm Mutual Automobile Ins. Co., 463 U.S. 29, 43 (1983)
(quoting Burlington Truck Lines, Inc. v. United States, 371 U.S. 156, 168 (1962)). The arbitrary
and capricious standard requires that a court “ determine whether the agency considered al the relevant
factors and whether there has been a clear error of judgment.” Olenhouse, 42 F.3d at 1574 (citing
Motor Vehicle Mfrs. Assn, supra). This meansthat an agency’s decison must be both “ reasoned” and
supported by the factsin therecord. 1d. at 1575; see also New Mexico Cattle Growers Ass'n v.
United Sates Fish and Wildlife Service, 81 F. Supp.2d 1141 (D. N.M. 1999). “Evidenceis
subgtantia under the APA if it is enough to judtify, if the trid wereto ajury, refusd to direct averdict on
afactua concluson. Under the substantial evidence test, we consider conflictsin the record and
specificaly define those facts which support the agency’ s decison. ‘ This requires a plenary review of
the record asit existed.”” Tom Rapp v. United States Dep't of Treasury, 52 F.3d 1510 (10" Cir.
1995) (citations omitted).? “The court’ s function is exhausted where arationae basis is found for the
agency action take” Sabin v. Butz, 515 F.2d 1061, 1067 (10" Cir. 1975).

Faintiffs, in their complaint aswell asin their brief, are not entirdly clear about identifying a“find
agency action” that would serve as the fundamentd prerequisite for judicia review. “When, as here,
review is sought not pursuant to specific authorization in the substantive statute, but only under the
generd review provisons of the APA, the ‘agency action’ in question must be ‘find agency action.””

Lujan v. National Wildlife Fed'n, 497 U.S. 871, 882 (1990). This meansthat a plantiff “must direct

w See also Hoyl v. Babbitt, 129 F.3d 1377, 1383 (10" Cir. 1997) (“Evidence is generaly
subgtantial under the APA if it is enough to judtify, if thetrid wereto ajury, refusd to direct averdict on
afactua concluson. We have further defined substantial evidence as *such relevant evidence a
reasonable person would deem adequate to support the ultimate concluson’. Although our inquiry into
the record is careful and searching, we may not subgtitute our judgment for that of the agency. Thus,
even though we may not agree with the agency’ s ultimate findings, we will not set them asdeif they are
supported by substantia evidence.”) (citations omitted).



its attack againgt some particular *agency action’ that causesit harm.” 1d. at 891. In the absence of
final agency action, a court has no jurisdiction under APA 8§ 706. Serra Club. v. Peterson, 228 F.3d
559 (5™ Cir. 2000); Public Citizen v. Office of the United States Trade Representative, 970 F.2d
916, 918 (D.C. Cir. 1992).

It would gppear that amgjority of plaintiffS arguments relate to their alegetion thet the
dlocation is somehow arbitrary and capricious, but, aside from our disagreement with such an assertion,
such a clam nonethel ess represents an impermissible attack on “actions’ that occurred well-beyond the
datute of limitations period. And to dlow a challenge to the existing dlocation itsdlf, would eviscerate
the purpose of the Satute of limitations. Thisis because the alocation itsdlf isnot an “action” subject to
review under the APA, but rather it isthe decison (the action) that gpproved the adlocation that, if
anything, is subject to judicia review. Except as explained below, the decisions that established the
existing alocation are the NPS's 1972 interim plan, the 1979 CRMP, the 1981 CRMP, and the 1989
CRMP. Yet, the decisons on the alocation contained in each of those agency actions are time-barred;
plaintiffs’ chalenged has been brought more than six years after the causes of action accrued on these
actions.

Faintiffs claims, brought under the APA, are subject to the six-year Satute of limitations period
found a 28 U.S.C. § 2401(a). See Nagahi v. INS, 219 F.3d 1166, 1171 (10" Cir. 2000) (“In the
absence of a pecific satutory limitations period, acivil action againg the United States under the APA
is subject to the Six year limitations period found in 28 U.S.C. § 2401(a).”); Chemical Weapons
Working Group, Inc. v. U.S. Dep’t of the Army, 111 F.3d 1485, 1494-95 (10™ Cir. 1997); Shiny

Rock Mining Corp. v. United Sates, 906 F.2d 1362, 1365 (9" Cir. 1990) (holding that the genera

12 This, of course, assumes that the matter is not left exclusively to the discretion of the NPS.



gx-year atute of limitations of 28 U.S.C. § 2401(a) appliesto actions brought under the APA); Serra
Club v. Penfold, 857 F.2d 1307, 1315 (9" Cir. 1988) (same) (cited in Nagahi, 219 F.3d at 1171,
and Chemical Weapons Working Group, Inc., 111 F.3d at 1494-95); Montana Showmobile Ass'n

v. Wildes, 103 F. Supp.2d 1239 (D. Mont. 2000). Section 2401(a) provides, in rlevant part: “Except
as provided by the Contract Disputes Act of 1978, every civil action commenced against the United

States shall be barred unless the complaint is filed within six years after the right of action first

accrues.” 28 U.S.C. § 2401(a) (1998).

Paintiffs complaint represents a trangparent effort to have this Court overturn decisions of the
NPS that were made over Sx years ago. The NPS's decisions to approve or continue the existing
dlocation dl occurred in the context of agency actions taken over Sx years ago, afact that plaintiffs
appear to acknowledge. Indeed, Section C.1.B of plaintiffs brief istitled: “The Park Service refused
to congder ardevant fact of theissue of dlocation in the 1989 Plan and the alocation must be set
aside” PI.Br.at 31 Inthat section, plaintiffs seek afinding by this Court thet the “alocation between
the sdf guided public and the commercid usersisinequitable, arbitrary and capricious, and an abuse of
discretion’ and an order that the “dlocation of use between the sdlf guided public and the commercid
users be set asde and that the Park Service establish an allocation based upon current data and
information in its possesson within a reasonable time not to exceed sixty days.” Hl. Br. a 32. Smilarly,

plantiffs request for relief in Section C.I.A. of their brief Sates “Thereis Smply no substantia

4 See also Pl Br. at 28 (“[T]he record is clear that the Park Service not only failed but
conscioudy refused to consder arelevant factor, an important agpect, of the problem of alocation when
it adopted the current dlocation in 1989 . . . .”); Pl. Brief at 31 (“ There is no substantia Evidence in the
Adminigtrative Record to support the current alocation established by the Park Servicein 1979 and
adopted in 1989 and there is substantia evidence that the Park Service failed and refused to consider
the factor of exponentia growth in the demand for access for the self guided boating public when it



evidence in the record upon which the alocation established in 1979 and adopted in 1989 without
review can be based and the court must set the dlocation aside.” Pl. Br. at 30. Plaintiffs further state
that, among other reief, “ Plaintiffs seek judicia review of the Park Service actions which established the
dlocationin 1979."Y PI. Br. at 4. So too, plaintiffs further request that this Court find that: “thereis no
substantia evidence in the Administrative Record to support the alocation of use adopted by the Park
Service in the 1979 Colorado River Management Plan; there is no substantial evidencein the
Adminigtrative Record to support the allocation of use adopted by the Park Service in the 1989
Colorado River Management Plan; the Park Service failed and refused to consider the relevant and
important factor of the growth of demand for noncommercia river permits when it adopted the
alocation of use established in the 1989 Colorado River Management Plan; [and that] the Park Service
faled to follow its own procedure and guidelines set forth in the 1979 Colorado River Management
Plan, to review and adjust dlocation within three to five years” Hl. Br. a 44-45.

Consequently, plaintiffs cannot now chalenge the existing dlocation based upon time-barred
planning decisions approving or continuing the exigting alocation, asjudicia review of those actionsis
barred by the six-year datute of limitations of 28 U.S.C. § 2401(a).

Instead, pursuant to the APA, plaintiffs are limited to identifying a non-time-barred relevant
agency action and arguing, if a dl, that such anaction is arbitrary or capricious, an abuse of discretion,
or otherwise not in accordance with law. The decison to suspend temporarily the latest planning

process or the aleged unreasonable withholding of reconsideration of, inter alia, the alocation are the

adopted the current dlocation in the 1989 CRMP.”).

= See also P Br. a 24 (“Plantiffs argue that the dlocation established in 1979, Hill in effect
today, was not based on substantia evidence and should be set aside.”).



only two colorable non-time-barred actions identified by plaintiffsin their complaint, aswell asin their

brief.



B. The NPS Neither Improperly Terminated The CRM P Pr ocess Nor

“Unreasonably Withhed Agency Action”

Faintiffs have potentidly two, possibly conflicting, theories for seeking review under the APA.
Firgt, plaintiffs could be arguing that the decision by the NPS to suspend temporarily its CRMP planning
process is arbitrary or capricious, an abuse of discretion, or otherwise not in accordance with law.
Conversdy, plaintiffs could be arguing that an aleged decison by the NPS not to consider areview of
the alocation is somehow arbitrary or capricious, an abuse of discretion, or otherwise not in accordance
with law. In many respects, these may be two sides of the same coin, but the difference should be
noted at the outset. To the extent this Court is being asked to review the February 23, 2000 decision
by the NPS to suspend its CRMP planning process, plaintiffs would have to establish that such a
decison was “find” aswell as*“ripe for review.”

The Supreme Court has identified two criteria that must be satisfied for agency action to be
find. Bennett v. Spear, 520 U.S. 154, 178 (1997). The “action” must be one from “which ‘rights or
obligations have been determined,” or from which ‘legd consequences will flow[,]” and it “must mark
the * consummeation’ of the agency’ s decisionmaking process,” and not be “of amerdy tentative or
interlocutory nature.” 1d. (quoting (Port of Boston Marine Terminal Ass n v. Rederiaktiebolaget
Transatlantic, 400 U.S. 62, 71 (1970)). Paintiffs have adifficult time establishing that the February
23, 2000 decision represents the consummation of the agency’ s decisonmaking process, when the
decison itsdf reflectsthat it is only temporary—and in dl likelihood might be restarted sometimein the
near future.

Even if this Court concluded that the February 23, 2000 decisonis“find” under the APA, this

Court should nonetheless requiire that plaintiffs establish that the February 23, 2000 decisionisripe for



review. Asthe Supreme Court made clear in Abbott Laboratoriesv. Gardner, 387 U.S. 136, 148
(1967), the ripeness doctrine “protect[s] the agencies from judicid interference until an adminigtrative
decison has been formaized.” A principa dement in whether a matter isfit for review is whether
“future adminigtrative proceedings are contemplated.” 1d. See also Ohio Forestry Ass nv. Serra
Club, 118 S. Ct. 1665, 1670-71 (1998); Serra Club v. Yuetter, 911 F.2d 1405, 1420 (10™ Cir.
1990). AstheD.C. Circuit recently observed, a case only becomes fit for review once “there no longer
exigs the possbility thet further agency action will dter the daim in any fashion.” Wyoming Outdoor
Council v. United States Forest Service, 165 F.3d 43, 51 (D.C. Cir. 1999).Y If acaseisfit for
review, and there would be hardship to the parties from withholding court consideration, Abbott
Laboratories, 387 U.S. at 148-49, then and only then isthe caseripe. See generally Florida Power
& Light Co. v. EPA, 145 F.3d 1414, 1421 (D.C. Cir. 1998). Here, plantiffs have not even
attempted to demongtrate why the February 23, 2000 “decision” might be an action that isripe for

review.

= See also Public Citizen Health Research Group v. Commissioner, FDA, 740 F.2d 21, 31
(D.C. Cir. 1984) (“The agency is denied full opportunity to apply its expertise and to correct errors or
modify pogitionsin the course of a proceeding, the integrity of the administrative process is threstened
by piecemed review of the subgtantive underpinnings of arule, and the judicid economy is disserved
because judicid review might prove unnecessary if persons seeking such review are able to convince the
agency to ater atentative pogtion.”).



Thisleaves plaintiffs with what, in effect, gopears to be thair principal underlying concern that
the NPS has somehow unreasonably withheld agency action—despite the fact that the NPS has not
chosen not to act, but rather chosen to act (e.g., the CRMP revision process) and then temporarily
suspended that process?

But the NPS s dleged refusal to review the dlocation of use between professondly-guided and
sdf-guided boaters does not congtitute action unreasonably delayed. Plaintiffs alege that “the action of
the Park Service in halting the review required by the 1979 CRMP, and the refusd of the Park Service
to review and consder the alocation established in 1979 for twenty-one years congtitutes action
‘unreasonably delayed.”” Pl. Br. at 25. Contrary to plaintiffS argument, and as demondtrated by the
Adminigrative Record, the NPS has reviewed and considered the alocation of use issue over this
twenty-one year period. Indeed, it recently began aprocessto review the alocation in 1997, and it has
simply suspended temporarily that review. And, athough the NPS has not modified the alocation

between sdlf-ouitfitted boaters and professionally- outfitted boaters in accordance with plaintiffs desires,

= Thisis not to suggest that we bdlieve that plaintiffs can transform anon-find action into an
agency’sfailureto act. See Ecology Center, Inc. v. U.S. Forest Service, 192 F.3d 922, 926 (9" Cir.
1999) (“Courts have permitted jurisdiction under the limited exception to the finality doctrine [under
706(1)] only when there has been agenuine fallure to act. This court has refused to dlow plaintiffsto
evade the findity requirement with complaints about the sufficiency of an agency action ‘dressed up as
an agency’sfailure to act’.”) (citing Nevada v. Watkins, 939 F.2d 710, 714 n.11 (9" Cir. 1991)
(denying jurisdiction where deficiencies in energy guiddines rather than actud failure to act)); Public
Citizen v. Nuclear Regulatory Comm’'n, 845 F.2d 1105, 1108 (D.C. Cir. 1988) (“ The agency has
acted . . . . Petitionersjust do not like what the Commission did. . . . Our acceptance of petitioners
argument would make a nullity of statutory deadlines. Almost any objection to an agency action can be
dressed up as an agency’ sfailureto act.”).

17/

The NPS dso thoroughly reviewed and considered the alocation issue as part of the CRMP
revision process that began in 1997 and was put on hold in February 2000. However, rather than
making afina decison on the alocation issue, the February 2000 decision temporarily hdted the
decision-making process.



the NPS has neither acted arbitrarily or cgpricioudy nor ignored the highly sensitive and complex

dlocation issue, as plaintiffsdam.



1. Plaintiffs Have Failed To Satisfy The Requisite Criteriafor A Finding

that the NPS Has Unreasonably Withheld Agency Action

The APA requires reviewing courts to “compe agency action unlawfully withheld or
unreasonably delayed.” 5 U.S.C. § 706(1) (1998); see Forest Guardians v. Babbitt, 174 F.3d
1178, 1186-87 (10™ Cir. 1999); Southwest Center for Biological Diversity v. Clark, 90 F. Supp.
2d 1300, 1310-11 (D. N.M. 1999) (“[T]he Tenth Circuit . . . has held that courts may entertain
chalenges to unreasonably delayed agency action on the basis of Section 1331 jurisdiction and Section
706(1) of the APA.”). Where, as here, the “agency has no concrete deadline establishing a date by
which it must act, and instead is governed only by generd timing provisons—such asthe APA’s generd
admonition that agencies conclude matters presented to them ‘within areasonabletime,” . . . a court
must compel only action that is delayed unreasonably.” Forest Guardians, 174 F.3d at 1190 (quoting
5U.SC. §555(b)). This Court has stated that jurisdiction is appropriate in actions aleging
unreasonably delayed agency action “if the plaintiff has established (1) a clear duty owed to him or her
by the agency; (2) a duty which is mandatory and not discretionary; and (3) aclear right to relief.” Yu
v. Brown, 36 F. Supp. 2d 922, 930 (D. N.M. 1999) (citing Hernandez-Avalos v. INS, 50 F.3d 842,
844 (10" Cir. 1995)).

Because plaintiffs have not established any of these three conditions, their claim of action
unreasonably delayed must be denied. Firg, plaintiffs cannot establish a mandatory duty to act, because
any review, condderation, and adjustment of the alocation of use is a matter within the sound discretion
of the NPS. Thisisnot acase, likein Yu, where the agency has a mandatory, non-discretionary duty to
act and has refused to so act. See Yu, 36 F. Supp. 2d at 931 (finding that the Immigration and

Naturalization Service had a mandatory, non-discretionary duty to act on the plaintiffs applications for



gpecid immigrant juvenile saus). Rather, thisis a case where the plaintiffs are chalenging decisions that
have been made by the NPS entirely within the exercise of its discretion. The NPS has no non
discretionary duty under any law to alocate, or revist the alocation of, the use of the Colorado River
through GCNP. Thisisnot, then, a case where the agency’ s dleged inaction results in aviolation of the
agency’s underlying statutory mandates. E.g., Serra Club v. Yeutter, 911 F.2d 1405, 1413-14 (10"
Cir. 1990); Serra Club v. Hodel, 848 F.2d 1068, 1076 (10" Cir. 1988).

Moreover, plaintiffs cannot show that thereisaclear right to relief. This Court has explained
that a“clear and certain” right to injunctive relief “requiresfirgt that Plaintiffs have no other adequate
remedy available to them, and second that Plaintiffs have established a prima facie case that
Defendants have violated the non-discretionary duty owed them.” Yu, 36 F. Supp. 2d at 932. In
addition, the court also must consider “whether there are any other impediments to review of plaintiffs
clams, asraised by Defendants, including alack of findity, failure to exhaust adminidrative remedies, or
ripeness problems.” Id. Inthe present case, as discussed above, plaintiffs have not established a
mandatory, non-discretionary duty on the part of the NPS Nor have they established aprima facie

case that NPS has breached any duty.

¥ It should be noted that, although the 1989 CRMP provides that the NPS would undertake a
comprehensive plan review within five to ten years, the NPS did begin that review process and has
samply suspended it temporarily. Moreover, the language in the plan reflects agency guidance and
private or third parties may not seek to bind an agency based upon such guidance documents.
Southern Utah Wilderness Alliance v. Dabney, 222 F.3d. 819 (10" Cir. 2000). Many plans across
the country contain broad desires and gods of the agency, which often must succumb to the redlities of
limited resources, limited budgets, and the difficulties inherent in addressng complex and controversa
issues. And, even in instances where agencies are directed by Congress to review their programs from
“timeto time” courts refuse to impose a nondiscretionary duty. See NRDC v. Thomas, 885 F.2d
1067, 1075 (2d Cir. 1989) (Clean Air Act provison requiring revison of alist of ar pollutants “from
timeto time’ does not impose nondiscretionary duty); Oljato Chapter of the Navajo Tribev. Train,
515 F.2d 654, 661 (D.C. Cir. 1975) (Clean Air Act provison imposing “timeto time’ obligation on the
Environmenta Protection Agency was not a nondiscretionary duty).



Plaintiffs assertions also obscure the fact that the NPS has considered and reviewed the
dlocation of use between professiondly-guided boaters and sdlf-guided boaters as part of its ongoing
management of the Park since 1979. In 1981, the NPS issued arevised CRMP that increased the
noncommercia alocation by 616% from 1978 use levels. (Rec. 254-37). Althoughthe NPS's
decison on the dlocation of use was complicated by avariety of factors, including the lack of ameans
of counting how many passengers are turned away by concessioners because certain dates are full, as
well asthefiling of duplicate or fase applications for private trips, the NPS established an dlocation in
the 1981 CRMP “based on experience and on interpretation of the available data.” (Rec. 73-28).

In addition, the Adminigtrative Record is replete with evidence that the NPS reviewed and
considered the access/allocation issue during its development of the 1989 CRMP. Therecord is clear
that the NPS examined the user day alocation between professondly- outfitted boaters and sdlf-
outfitted boaters, and whether the existing allocation provided for acceptable levels of aqudity
experience and protection of the natural resources, dl as part of the issuesfor consideration in the
development of anew management plan. (Rec. 113-8; Rec. 113-17 - 113-19). During the planning
process, the NPS identified and considered a number of possible aternatives for addressing the
adlocation issue, induding redlocating user days from “the commercia sector” to “the private sector.”
(Rec. 113-18). In reviewing and considering the access/alocation issue, however, the NPS found that,
while the alocation for professiondly-outfitted boaters was being nearly fully utilized, the available
dlocation for sdf-outfitted boaters exceeded actua use by sdlf-outfitted boaters by twenty-five percent.

The NPS determined that this under- utilization of the private dlocation was due to deficienciesin the
private permit system and to the fact that self- outfitted boaters were taking smaler and shorter trips than

permitted under NPS policy. (Rec. 128-14; Rec. 113-17; Rec. 156-159). Consequently, when the



NPS issued the 1989 CRMP, it decided to improve access for the self-outfitted boating community by
addressing the underutilization of the private dlocation. It did so by changing aspects of the private
permitting system and by modifying certain operationd requirements, rather than by redllocating use
away from members of the public interested in professondly-outfitted trips (who were nearly fully
utilizing the alocation for such trips). (Rec. 115-1 - 115-2; Rec. 128-14; Rec. 149-46; Rec. 156-21 -
156-22; Rec. 254-38). The fact that the NPS considered aredlocation of useisreflected in the NPS's
statement at the time that it was choosing “this dternative over attempting a redlocation by providing a
method which alows for an increase in utilization of the noncommercid alocation.” (Rec. 149-46).
The NPS a so consdered the dlocation issue and the ostensible growth in demand for sdif-
outfitted tripsin the CRMP review process that began in 1997 and which subsequently was put on hold
by the Superintendent in February 2000. The Adminidrative Record clearly indicates that, from early-
on in thereview process, Park management viewed the alocation of use as one of the issues under
consderation in the CRMP revison. (Rec. 165-148; Rec. 202-1; Rec. 207-5 - 207-6; Rec. 246-87,
Rec. 258-7; Rec. 259-39; Rec. 263-10). A February 1999 |etter from the Superintendent states that
“[u]nder the current process for the revison of the [CRMP],” Park management is “examining the
dlocation of use between the commercidly-served public and those desiring to take noncommercid,
sdf-outfitted trips.” (Rec 254-39). Thisisfurther evidenced by the fact that Park management
established workgroups to focus on access and on the digtribution and volume of use, and implemented
aresearch program, conssting of avisitor use sudy, observation, and a computerized trip Smulator
(using data compiled from trip reports submitted by private trip leaders, among others), to develop
information relevant to making decisions relating to access and dlocation of use. (Rec. 202-1; Rec.

225-8; Rec. 239-8).



Consequently, plaintiffs claim that the NPS has * unreasonably delayed” agency action cannot
be sustained on the bas's of the Administrative Record, which demonstrates that the NPS has
considered on anumber of occasions since 1979 the dlocation question. It istrue that the NPS has not
acted to adjust the alocation, as these plaintiffswould like, but plaintiffs cannot transform the NPS's
treatment of this complex and controversid issue over the years as somehow reflective of the narrow
circumstances required to judtify judicia review under section 706(1) of the APA. Assuch, jurisdiction
is not gppropriate and plaintiffs claim under 5 U.S.C. § 706(1) should be denied.

2. Even Assuming Jurisdiction | s Appropriate, the NPS s Decision

Declining to Review at This Timethe Current Allocation (Whether Asa

Consequence of the February 23, 2000 Decision or as a Consequence of

Allegedly Not Acting), is Not Arbitrary or Capricious

Even assuming jurisdiction is gppropriate, plaintiffs have failed to demonstrate that the NPS's
dleged failure to review the alocation of use of the Colorado River through the GCNP is arbitrary or
cgpricious. Plantiffs arguments not only ignore fundamenta principles governing the use of nationa
parksin generd, and the GCNP in particular, but aso mischaracterize the Adminigtrative Record and

theissues confronting the NPS.

Fantiffs brief lacks any pretense of explaining the legidative mandates governing the use of the
Colorado River in the Grand Canyon. Thereis, after dl, no requirement that the use of the river be
dlocated, or that the use be dlocated in any particular way. The plaintiffs smply have no authority for
their underlying proposition that “[u]nder the law, the Park Service must be compelled to adjust the

alocation of use between the sdf-guided boaters and commercia users quickly and equitably based on



the current dataiin its possesson.” Pl. Br. at 35. Rather, the NPS must administer the park in
accordance with the NPS organic legidation,? the GCNP enabling legidation,? and the NPS
concession laws. It isthe combination of these and other public laws, such asthe Nationd
Environmenta Policy Act (42 U.S.C. 88 4321-4345), that informs whether and how the river will be
dlocated among various user groups, such as those seeking professiondly-guided tours, those
undertaking a scientific inquiry, those who are handicapped and seeking a river-rafting experience, and
those, like the plaintiffs, who wish to participate in their own sdf-guided trips. See generally Southern
Utah Wilderness Alliance v. Dabney, 222 F.3d 819 (10™ Cir. 2000) (discussing the management of
Canyonlands National Park, and reversing digtrict court injunction and noting that the question was

whether NPS s actions were incons stent with the clear intent of Congress expressed in the Organic Act

o In 1916, Congress created the NPS when it adopted the Organic Act:

The sarvice thus established shdl promote and regulate the use of the
Federa areas known as nationd parks, monuments, and reservations
hereinafter specified by such means and measures as conform to the
fundamenta purpose of the said parks, monuments, and reservations,
which purpose is to conserve the scenery and the naturd and historic
objects and the wild life therein and to provide for the enjoyment of the
same in such manner and by such means as will leave them unimpaired
for the enjoyment of future generations.

16 U.S.C. 81, 39 Stat. 535 (Aug. 25, 1916). In 1978, Congress attached arider to the Redwood
Nationa Park Expansion Act, which sought, inter alia, to strengthen the NPS s ability to protect park
resources. 16 U.S.C. § 1a-1.

& Act Establishing the Grand Canyon National Park, 40 Stat. 1175, (Feb. 26, 1919); Grand

Canyon National Park Enlargement Act, 88 Stat. 2089, Pub. L. No. 93-620 (Jan. 3, 1975); 89 Stat.
172, Pub. L. No. 94-31 (June 10,1975) (amending Enlargement Act); see also Pub. L. No. 100-91,
101 Stat. 676 (1987) (codified at 16 U.S.C. § 1a-1 note) (Overflights Act); 36 C.F.R. § 7.4 (1999).



and engbling legidation) Y

& Courts routinely observe that Congress has delegated to the Department of the Interior broad
discretion in managing and choosing among conflicting uses of the public lands. See Organized
Fisherman of Florida v. Hodel, 775 F.2d 1544, 1550 (11" Cir. 1985); see also Bicycle Trails
Council of Marin v. Babbitt, 82 F.3d 1445, 1454 (9" Cir. 1996); National Wildlife Fed'nv.
National Park Service, 669 F. Supp. 384, 391 (D. Wyo. 1987) (“The Organic Act isslent asto how
the protection of park resources and their administration are to be effected. Under such circumstances,
the Park Service has broad discretion in determining which avenues best achieve the Organic Act’s
mandate. Further, the Park Service is empowered with the authority to determine what uses of park
resources are proper and what proportion of the park’ s resources are available for such use.”) (citations
omitted); Wilkenson v. Dept. of Interior, 634 F. Supp. 1265 (D. Colo. 1986) (Secretary exercises
broad authority). See generally Alaska Wildlife Alliance v. Jensen, 108 F.3d 1065, 1073-74 (9"
Cir. 1997) (noting cases confirming the generd principle that the NPS enjoys broad discretion under its
Organic Act).



Paintiffs arguments, therefore, present amyopic view of the many issues that the NPS must
confront when it alocates a scarce and important resource such as the use of the Colorado River
through the Grand Canyon. The history of the nationa parks is fraught with the never-ending effort to
protect park resources for future generations while at the same time alowing public access to those
same resources. The mission of the NPS isto protect and preserve the scenic, natura, and historic
resources for enjoyment by present and future generations. 16 U.S.C. 8 1. And it has been, after al,
the public's ability to observe and enjoy the nation’s nationd parks that initidly facilitated and has snce
sustained and expanded the nationa park system.?  Indeed, the Grand Canyon ultimately was protected
from being dammed only because the genera public learned about the unique recreational and
educationd experience that was being threatened by a Bureau of Reclamation proposa to dam the
river. The public generaly became aware of the Grand Canyon experience after concessioners and
members of the environmental community publicized the river and what was @ risk. It was at thistime
that the leader of the Sierra Club and others began to write about the unique Grand Canyon experience,

and ultimatdly protected the river from being dammed.

z As one commentator observes, “[€]stablishment of national parks might not have been possible

without the tourist industry, and thisinforma aliance between the preservationists and the tourist
industry has endured ever snce.” Richard J. Ansson, Jr., Our National Parks-Overcrowded,
Underfunded, and Besieged with a Myriad of Vexing Problems. How Can We Best Fund our
Imperiled National Park System?, 14 J. LAND Use & ENvVTL. LAW 1, 4-5 (1998). See generally
RICHARD WEST SELLARS, PRESERVING NATURE IN THE NATIONAL PARKS: A HisTORY (1997).

= See DAVID LAVENDER, RIVER RUNNERS OF THE GRAND CANYON 129-131 (Grand Canyon

Natural History Assn 1985). See generally ELLIOT POERT, THE PLACE NO ONE KNEW: GLEN
CANYON ON THE CoLOoRADO (David Brower, Ed., 1963); FRANGOISLEYDET, TIME AND THE RIVER
FLowING: GRAND CANYON (David Brower, Ed., 1964).



Faintiffs Smply ignore that the issue of dlocation is not merely amaiter of choosing aformula
satisfactory to one, two, three or even more interested parties. The issue of the proper dlocation of the
Colorado River resource through the Grand Canyon for boating use is not, as plaintiffs assert, adispute
between sdlf-guided recreationd users of the river on the one hand and profit-seeking, commercid
interests on the other. It isadecison that the NPS must make, if at dl, in accordance with its legidative
mandates and one that isin the ultimate interest of the public—that is, dl the people aswell asfuture
generdions. Indeed, plaintiffs overlook the fundamenta principle that concessoners, admittedly
commercial companies, are under contract with the NPS to provide a service to the public. Early on,
Congress sought to attract the public to the nationd parks by securing the provison of services and
accommodations within the nation’s parks. ¥ 1t did this by adopting policies designed to entice
companies to operate in the parks. These policies ultimately became embodied in the Concessons
Policy Act of 1965, 16 U.S.C. § 20, which offered concessioners various contractual guaranteesin
return for taking on the risk of operating in the parks? Congress recently adopted anew law governing
concession operationsin the nationd parks, the Concessions Management Improvement Act of 1998,
112 Stat. 3497, 3503, Pub. L. 105-391 (Nov. 13, 1998), which expresdy retained some of the unique
aspects of the 1965 Act with respect to outfitters and guides (e.g., concessioners providing guided trips
down the Colorado River through Grand Canyon). Thislaw establishes, for instance, how the NPSis
to contract for concession servicesin the parks, the payments to be made to the NPS from concessions

operations, as well as the means for transferring concessions contracts or permits. 1d.

2 The Grand Canyon enabling legidation specificaly references the use of concessionersto

provide services to the public. 40 Stat. 1175, 1177, ch. 44, Sec. 2 (1919).

& See Ansson, supra, at 31 (“ Congress adopted the 1965 Concession Policy Act to entice
business entities to locate to our national parks and provide the growing number of visitors with needed
services”).



Concessioners, therefore, serve an important public purpose and take considerable offense a
plantiffs suggestionsto the contrary. (M. Br. at 36). Many individuas have neither the means nor the
skills necessary to organize and operate their own private trips on the river, and the NPS can no more
ignore that vast public than it can ignore those in the sdlect group who wish to organize and take their
own non-professionaly guided trips?  In response to asimilar argument by the plaintiffsin Wilderness
Public Rights Fund v. Kleppe, the Ninth Circuit, in a case curioudy aosent from plaintiffs brief,
admonished:

Throughout these proceedings Wilderness Public Rights Fund
has perssted in viewing the dispute as one between the recreetiona
users of theriver and the commercia operators, whose useis for profit.

It asserts that by giving afirm dlocation to the commercid operatorsto
the disadvantage of those who wish to run the river on their own the
Service is commercidizing the park. The Fund ignores the fact that the

commercia operators, as concessioners of the Service, undertake a

public function to provide services that the NPS deems desirable for

& Indeed, plaintiffs go to consderable length to characterize the events in the 1970s, often telling
only one side of the story, and routinely overlook the NPS continued refrain that:

We believethat it iswrong to consder the use of recreation aress by
persons who use the service of commercid ouitfitters as somehow less
worthy than use by those who do so on their own or asamember of a
nonprofit group. In actudity, for the mgority of Americans, awhite
water raft trip is more accessble through acommercid outfitter than by
any other means. Few people possess the equipment or skills
necessary to raft these rivers on their own or have the necessary
connections to participate in atrip sponsored by a nonprofit group. In
this perspective, we do not consider the ratio at Grand Canyon to be
contrary to 16 U.S.C. 3 dedling with free access. Thisisnot aquestion
of commercid versus private use but of one segment of the public as
opposed to another.

Director Dickinson, to Hon. Lloyd Meeds, July 3, 1975 (Rec. 48-95).



those vigting the area. The basic face-off is not between the

commercia operators and the noncommercia users, but between those

who can make the run without professona assistance and those who

cannot.
Wilderness Public Rights Fund, 608 F.2d at 1254, cf. Hamilton Sores, Inc. v. Hodel, 925 F.2d
1272, 1282 n.16 (10" Cir. 1991) (citing Wilderness Public Rights Fund). Properly characterized
then, theissue is one of dlocating recreationa use among different ssgments of the public.

It is not then asmple matter to “adjust” the alocation of use between those offering
professonaly-outfitted trips (having contracts with the NPS) and those seeking a permit for a sdlf-
outfitted trip. The mgority of the public that depends upon the availability of professondly-outfitted
trips under the auspices of a NPS concessioner could be affected adversaly by any alocation decison-
despite the assertions by the nine individud plaintiffs to the contrary. A change in dlocation of user days
for the concessioners, whose prices are regulated by the NPS, aso could decrease the revenues to the
NPS and have an adverse affect on some, if not al, the concessioners. It could decrease the
concessioners opportunity to earn a reasonable profit, or to operate in accordance with the
Concessions Palicy Act or the Concessions Management Improvement Act of 1998; they may not be
able to increase wages, buy better equipment, or provide better servicesto the public. In addition,
dtering the dlocation can affect the vigitor experience by impacting the frequency of visitor contact,
competition for campsites, or attraction site congestion. Consequently, it would be poor public policy,
and contrary to law, if the NPS were to respond precipitoudy as plaintiffs request and merely act asif
the matter were smply adjudicating a dispute between only two identified groups.

As such, the decision to suspend temporarily the CRMP process, including another review of



the dlocation issue, reflects the consdered and not arbitrary or capricious judgment of the NPS. The
NPS examined dl rdevant factors, including the growth in demand for sdlf-outfitted trips, when it
adopted the current alocation in 1989 and decided to halt temporarily the CRMP planning processin
February 2000. Moreover, the Adminigtrative Record amply demonstrates that the NPS s dlocation
decison in 1989 and its decision to halt temporarily the planning process in 2000 were wdll-judtified.

Although the NPS did not ultimately adjust the dlocation in its revised 1989 CRMP, the
Adminigrative Record demongtrates that, contrary to plaintiffs assertions that the NPS * conscioudy
refused” to consider “the exponentia growth” in demand for saif-outfitted trips? the NPS did, in fact,
consider and review the access/dlocation issue, and, in so doing, considered the growth in demand for
sdf-outfitted trips. Pl. Br. a 27; Pl. Br. a& 23. (Rec. 149-46). The Adminigrative Record further
shows that the NPS's actions in maintaining the existing alocation of use were supported by substantia
evidence.

During its development of the 1989 CRMP, the NPS clearly identified “ Equity of User-Day
Allocation Between the Commercid and Noncommercia Sectors’ and whether “the exigting visitor use
dlocations provide for acceptable levels of a quaity experience and protection of the natura resources’
asamgor issue for consderation in the development of the management plan. (Rec. 113-8; Rec. 113-

17 - 113-19). The NPSidentified a broad range of possible dternatives to address the alocation issue,

zl Plaintiffs assert that “Park Service officids have subsequently admitted that the issue of
alocation was not directly mentioned or adequately considered in the 1989 CRMP,” citing to Rec.
165-172. Pl Br. a 30. Paintiffs brief principaly relies upon assertions by one former, apparently
disgruntled NPS employee. The*Park Service officids’ referred to in plaintiffs Brief isthen
Wilderness Coordinator of GCNP, Kim Crumbo, who is a plaintiff in a pending lawsuit involving smilar
issuesto this case, Grand Canyon Private Boaters Association, et al. v. Arnberger, No. CV-00-
1277-PCT-PGR (D. Ariz. filed July 5, 2000).



including shifting user days from “the commercia sector” to the “private sector.” (Rec. 113-18).
During its review of the 1981 CRMP, and specifically its consderation of the access/alocation issue,
the NPS nevertheless concluded that, while utilization of the commercid alocation had reached near-
100% levelsin recent years, the fact that self-outfitted boaters were taking smaller and shorter trips than
permitted under NPS policy and “ deficiencies in the noncommercia permit distribution system have
prevented full utilization of available user days” (Rec. 128-14; Rec. 113-17; Rec. 156-159).

Inview of the fact that a subgtantia percentage—twenty-five percent—of the existing
noncommercia alocation was going unused by the sdf-outfitted boating community, the NPS |eft the
dlocationsintact, and instead changed the noncommercid permitting system and modified certain
operationd requirements in order to improve access for the self- outfitted boating community. (Rec.
115-1 - 115-2; Rec. 128-14; Rec. 149-46; Rec. 156-21 - 156-22; Rec. 254-38). Specificdly, inthe
1989 CRMP, the NPS added thirty-eight supplementa private launches for the primary season,
edtablished a user day pool, provided for scheduling two years in advance to give additiond flexibility
for trip planning, and revised the cancdlation system, dl to “improv[€] noncommercial accessto the
noncommercia alocation.” (Rec. 149-46; Rec. 254-38). In explaining its decison, the NPS indicated
that it chose “this dternative over atempting aredllocation by providing a method which alows for an
increase in utilizetion of the noncommercid dlocation.” (Rec. 149-46). Its decision to improve access
for sdf-outfitted boaters through improvements to the private permit distribution system and other
operationa improvements, rather than by means of a reallocation, was a reasoned decison, madein
consderation in al of the relevant factors, supported by substantia evidence, and based on the factsin
the Administrative Record, and as such is not arbitrary and capricious or an abuse of discretion.

The NPS aso appropriately considered the alocation issue and the growth in demand for sdif-



outfitted tripsin the CRMP review process that began in 1997 and was put on hold by the
Superintendent in February 2000. As discussed above, the Adminigtrative Record clearly indicates
that, from early-on in the review process, Park management treated the alocation of use asamagjor
issue under congideration in the CRMP revison. See discussion supra, p. 25. The Adminidrative
Record further demondrates that, in developing the revised CRMP, the NPS was ever mindful of the
growth in demand for sdlf-outfitted trips, as well asfor professondly-outfitted trips. During the CRMP
revison process, Superintendent Arnberger stated that the NPS * recognizes that the demand for access
by all members of the public (those who desire sdf-outfitted trips, and those who desire commercidly-
outfitted river trips) has increased since the last Colorado River Management Plan revison.” (Rec.
254-38 (emphasis added)). In the announcement of its decison to merge the CRMP and WMP
planning processes, the NPS, in describing the alocation of use issue, expressy acknowledged that,
snce the 1989 CRMP was written, demand for river trips had “increased dramaticaly for both
commercid and private river trips” (Rec. 259-4 (emphasis added)). And in October 1998, and again
in the following year, Park management even implemented an experimenta increase in private use,
providing for additiond private launches. (Rec. 206-8).

The Adminigrative Record, therefore, demonstrates that the NPS adequately considered the
dlocation issue and did not “refuse’ to consder the increase in demand for sdf-outfitted trips when it
temporarily halted the CRMP revision processin February 2000. The NPS s suspension of the CRMP
revison process was not afina decision to disregard these issues, but rather a redistic assessment that
interrel ated issues had to be addressed before these issues could be properly resolved, and that there
was alack of adequate financiad and human resources to properly complete the CRMP revision

process.



Next, plantiffs brief is premised on an erroneous assumption that “demand” is the only relevant
factor for NPS congderation. Not only does this assumption ignore the relevant mandates for managing
GCNP, it aso failsto reflect the Adminidtrative Record. Asrequired by its organic statute, the NPS
regulates “[t]he type and amount of river recreation use. . . to assure that the degree and type of useis
sustainable, and that resource impacts are within acoeptable limits for long-term resource protection.”
(Rec. 218-2). The NPS has explained that “[g|cientific research, public input, historic consderations,
and legidative mandates have placed the current levels of commercia and noncommercia user days at
an aggregate level of 169,950" and that “the NPS reserves the right to add or subtract, alocate or
reallocate user days based on review of dl relevant factors.” (Rec. 156-10). Accordingly, in addition
to demand, Park management has, in the past, based the dlocation of use on various factors, including:
“exiging acceptable levels for the quality of the natural resources and visitor experience,” (Rec. 113-8;
Rec. 149-11); the “condition of the naturd and socia resources within the river corridor,” (Rec. 113-
8); and higtoric use levels and their impact on park resources, (Rec. 24-22; Rec. 24-44; Rec. 137-
146). In addition, because “[t]he dlocation is administered in the interest of the greatest good to the
generd public,” (Rec. 171-1), the dlocation has reflected Park management’ s long-held belief that
concessioners provide the only practica means of access to the river for the vast mgjority of Americans.

(Rec. 48-63; Rec. 46-5; Rec. 171-1). In June 1994, the head of the NPS, Director Roger Kennedy,
dated that “[t]he dlocation is administered in the interest of the grestest good to the generd public.”
(Rec. 171-1). He continued:

The present format authorizes private river runners, who are avery
small percentage of the interested public, to utilize afairly large

percentage (32 percent) of the total alocation. It does not seem



appropriate to make a change because of the requirement to endure a

wait on the Private River Runner lis. A ggnificant dteration to the

alocation would il result in a subgtantid wait while limiting the number

of non skilled vistors who could experience such an activity.
Id. The Director then concluded that “[t]he opportunities must be evauated in respect of the
recreationa desires of dl publicsin relation to the need for resource protection.” (Rec. 171-2). Asthe
Chief of Concessions of the NPS has sated, the dlocation decision is “really a question of what is best
for the Park and the overall public.” (Rec. 165-160). To suggest that the NPS must base the
dlocation primarily, or entirely as plaintiffs appear to suggest, on the reative demand for sdf-ouitfitted
versus professonaly-ouitfitted trips would be inconsistent with the long history of management of GCNP
and contrary to the NPS's governing authority.

Paintiffs focus on demand and attempt to argue that the NPS acted in an arbitrary and
cgpricious manner is mideading for two additiona reasons. To begin with, the “wait li” for private
boaters, which plaintiffs prominently highlight, is neither an adequate indication of relative demand, nor
necessarily a sound reflection of private demand. Second, plaintiffs argument and request for relief
treats as dmost insignificant the fact that demand has no doubt increased for both those interested in
professonaly-ouitfitted trips under the auspices of a NPS concessioner and those who wish to acquire a
permit and organize their own trip. After dl, “[i]n the last thirty years, the number of people visiting our
nationa parks has doubled from 133 million to 239 million.” Ansson, supra, at 9.

To the extent that relative demand might be a factor considered by the NPSin alocating use,
the walit list, as the NPS and other stakeholders have long recognized, is apoor indicator of actua

demand for sdlf-outfitted river trips. (Rec. 113-18; Rec. 128-14). One of the primary reasons for this



isthat only the trip leeder, rather than the names of dl trip participants, is placed on the waiting list. This
encourages duplicate applications, where individuas interested in taking a trip together will each put his
name on the waiting li, thereby enabling the participants to take multiple trips. In addition, the NPS
has observed that a sgnificant percentage of people on the waiting list put their names on theligt (or are
children whose names were placed on the list by their parents) not necessarily ever planning on taking
thetrip. As the NPS has stated:

Many private trip applicants have chosen not to accept launch dates
at their first opportunity, as indicated by a 50% deferral rate. This
indicates that noncommercial users, when faced with the logistical
burden of organizing a Colorado River trip, need and want time to
prepare. Many others on the waiting list are content to wait while
they acquire the skills and equipment necessary to run a Grand
Canyon river trip. Entire groups desiring to run the river together
have put all their names on the list, hoping to improve the changes
that at least one person in the group receives a permit. Several
hundred names are removed from the list each year due to failure to
continue interest in remaining on the list. All of these factors
artificially inflate the noncommercial waiting list and make it a poor
indicator of actual demand.

(Rec. 128-14 (emphasis added)). The NPS has stated further:
At the beginning of the revision process, many comments were
received expressing concern over the length of the noncommercial

waiting list. It has been discovered through the record-keeping



process in the River Permits Office that individuals wishing to take a
noncommercial trip together put all their names on the waiting list at
the same time. In addition, many applicants are only casually
interested in or are simply not ready or qualified to take a
noncommercial trip, as indicated by the relatively high deferral rate

and the failure to submit continuing interest cards.

(Rec. 149-31). In December 1997, the NPS observed exactly how widespread this situation had
become: afull twenty-one percent of the names of the waiting list shared either a common address or

phone number? (Rec. 202-9; Rec. 255-6).

& Of the 6,750 names on the waiting list, the NPS found that 764, or over eleven percent, had

exact phone number matches. (Rec. 255-6). Another 564, or over eight percent, had exact street
address matches. 1d. Another 87 applicants matched by zip code and last name. 1d. Thistotaed
1,415 applicants, or twenty-one percent of thewaiting list. 1d.



These problems with using the walit list as an indicator of demand for self-guided trips dso have
been observed by stakeholdersin the Park management process. It has been suggested that “[p]eople
don’'t realy have to wait 8 years to go on a non-commercid trip, they only have to wait to be the permit
holder” and that a number of people “often go together every 2-3 years by making reverse invitations to
each other depending on who getsa permit.” (Rec. 165-128). Some, including members of the private
boating community, have observed that a number of private boaters know how to use the syslem and
go every year, one stating that one of the consequences of the existing wait list system isthat boaters not

on the wait ligt “frequently run the river annually.”¥ (Rec. 165-205; Rec. 254-65). A January 7, 2000

letter from a private boater to the River District Ranger exemplifies these problems with using the
waiting list to infer the level of demand for self-outfitted trips:

I am the holder of a permit to run a private river trip in the Grand

Canyon in May of 2000. . . . Imagine my dismay when | learned that

my trip leader was also finally issued a permit .. ... Not only are our

permits for the same summer, they’re in the same month! As all of

the boatmen of my acquaintance are the same as those he will invite

on his trip, it becomes effectively impossible for me to organize my

trip as | had planned.
(Rec. 254-65).

Satidicd anayss of the existing data further illustrates the point. Intervenor GCROA'’s andyss
of sdf-outfitted boater records contained in the Administrative Record shows that, between April 16,

1995 and September 6, 2000, more than one out of every ten boaters (11.5% or 1,893 out of 16,467)

e Still others have stated that “alot of those people on the waitlist aren't in any greet hurry to get
on theriver soon.” (Rec. 207-58).



running the river on a sef-outfitted trip went down the river more than once in that five-year period

alone, some running the river as many astentimes. (Rec. 290 - 294) Y

= These numbers were derived from a datistica andysis of data from the noncommercid river trip

participant lists included in the Adminigrative Record and compiled into a database by Intervenor
GCROA. Dueto the sheer volume of the records in the Adminigtrative Record from which these
numbers were derived, those records are not included in the attached Appendix.



Erroneously, plaintiffs assert that the concessioners, Intervenor GCROA’s members,
oppose allowing self-outfitted boaters to use their full allocation. Specifically, plaintiffs state that
“[cJlommercial concessionaires have long complained that allowing noncommercial users their full
allocation interferes with commercial operations.” Pl. Br. at 40. Not only is this statement
unsupported by the Administrative Record,” but it misrepresents the concessioners’ true position.
In fact, GCROA and its members would be supportive of efforts to develop a new private permit
system as well as to consider certain operational changes to help self-outfitted boaters use their full

allocation.

= Astheir sole support for this statement, plaintiffs cite page 165-26 of the Adminidrative

Record, which states, in pertinent part, summarizing part of a 1991 meeting of the CRMP Congtituency
Panel: “ Concern was voiced by representatives of the guides community and commercid operators that
... the addition of ‘double’ launches may be responsible for increased contacts and exacerbation of
campsite competition.” (Rec. 165-26 (emphasis added)).



Second, plaintiffs suggestion that the existence of the waiting list demonstrates that user days
should be taken from members of the public interested in professiondly-outfitted river trips and instead
dlocated to those interested in self- outfitted trips aso ignores the fact that demand for professondly-
outfitted trips aso has increased substantialy since the dlocation was last changed in 1989 and outstrips
supply for that kind of trip Thereis evidence in the Administrative Record that demand for
professonally-guided trips exceeds availability, and that concessioners have turned away members of
the public interested in taking a professondly-guided trip or established extensve waitligts (dthough
very few people on those ligts actualy gain access due to low cancellation rates for professondly-

outfitted trips).¥ (Rec. 165-205; see Rec. 173-2 (noting that “the alocation of river days for

&l Although plaintiffs state that “[t]here is also evidence that persons desiring a commercial trip

can purchase one for the “next summer season,” PI. Br. at 35, quoting Rec. 165-172, and refer to
“repeated recognition by Grand Canyon National Park personnel that . . . noncommercial do-it
yourself rafters had to wait for years for a permit while commercial passengers could buy a trip for
the next summer season,” Pl. Br. at 36, the commercial allocation is as fully subscribed as
practicable. The only evidence in the Administrative Record cited by plaintiffs for these assertions
is @ memorandum written by then-GCNP Wilderness Coordinator Kim Crumbo, who, as
mentioned above, is a plaintiff in another lawsuit involving similar issues to the present case: “The
[private boating community] represents a broad spectrum of the ‘general public’ which has a much
more difficult time obtaining a river trip than the commercial passenger who can generally
purchase a trip for the summer season.” (Rec. 165-172). If this can be considered evidence, it is
scant and untrustworthy at best.

= Even Kim Crumbo has recognized the high demand for professiondly-outfitted trips. “Clearly,
a high demand for concession-supported river trips exists, as evidenced by the nearly 20,000
visitors transported last year.” (Rec. 165-172). Plaintiffs suggestion that crew should count towards
the commercial allocation would exacerbate the problem of satisfying demand for professionally-
outfitted trips, with no direct benefit to the self-outfitted boating community in terms of improved
access to the river. PI. Br. at 40. Although it is factored into the Park’s calculation of total
acceptable use (which includes recreational, administrative, and scientific research categories),
under longstanding Park policy, use by professional guides, like that of Park personnel and those
conducting approved scientific monitoring and research, is not counted toward the recreational
user day allocation. This policy recognizes that commercial guides are on the river as part of their
jobs and to facilitate the interpretation and public enjoyment of Park resources, and thus are on the
river for entirely different reasons than recreational users. The policy also was designed so as not
to penalize smaller outfitters and oar-trips, which generally have a higher guide-to-boater ratio than



commercid tripsisfully subscribed’)). As Park management has found, however:
[T]here is no way of determining how long a person has waited to
arrange their schedule or to save enough money to go on a
commercially outfitted trip. There may be many people with the
desire to go on a commercial river trip, however no list of such
people exists, thus they are not being counted. There is also no way
of telling how many commercial passengers have been turned away
by one or more river concessioner [sic]. The fact that commercial
companies turn prospective customers away every year due to
allocation limitations would seem to indicate excess demand in that
sector too.

(Rec. 128-14 - 128-15). For the foregoing reasons, it would be wrong to conclude that the mere
exigence and extent of the wait ligt for sdlf-outfitted trips demonstrates that the NPS somehow acted
arbitrarily or capricioudy when it temporarily suspended its CRMP planning process or somehow

“unreasonably delayed” an “action” where the alocation issue could be reviewed.

motorized trips. (Rec. 165-90). Such apoalicy isfully within the reasonable exercise of NPS's
discretion.



C. The NPS's Alleged Refusal to Consider, Review, or Adjust the Allocation of

Use Neither Denies Plaintiffs Rightsto Due Process Nor | nterfereswith

Plaintiffs Free Accessto a Natural Wonder of Grand Canyon National Park,

and Plaintiffs Request for Relief is Neither Appropriate Nor Warranted

Paintiffs offer severd other theories, such asaright to due process (Fl. Br. a 36), rightsto free
access to the Park (PI. Br. at 38, 39), and arequest to enjoin any new NPS contracts or contract
extensons with concessoners, yet they do not even refer to applicable law, such asthe Concessions
Management Improvement Act, or any case even involving the Department of the Interior. Thisis
because there smply is no support for adue process or free access right theory. Their due process
argument, cryptic asit is, merely recasts their earlier argument under the guise of some ungtated Ffth
Amendment right to due process, and lacks any of the fundamenta indiciafor bringing a Fifth
Amendment due process claim.

Nor can plaintiffs establish any right to free access to the Grand Canyon (or to any other

nationa park). Pursuant to 16 U.S.C. § 3, the Secretary of the Interior is directed to “make and
publish such rules and regulations as he may deem necessary or proper for the use and
management of the parks, monuments, and reservations under the jurisdiction of the National Park
Service.” 16 U.S.C. 8 3(1998). This grant of authority is subject to the prohibition that: “No
natural, curiosities, wonders, or objects of interest shall be leased, rented, or granted to anyone on
such terms as to interfere with free access to them by the public . ...” Id.

Plaintiffs’ “free access” claim is the same claim brought by the plaintiffs in Wilderness
Public Rights Fund v. Kleppe and rejected. In Wilderness Public Rights Fund, the plaintiffs

asserted that there was no justification for allocating between commercial and noncommercial use,



and that such an allocation denied them “free access” to the river, contrary to 16 U.S.C. 8 3.
Wilderness Public Rights Fund, 608 F.2d at 1253. The court rejected their argument, noting that
the NPS can and necessarily must allocate use. 1d.; see also Universal Interp. Shuttle v. WMATA,
393 U.S. 186 (1968) (Department of the Interior may exclude or allocate as it so chooses traffic on
NPS-administered lands). Indeed, it is now well-accepted that national parks throughout the nation
allocate and restrict the use of certain park resources, and, although parties in appropriate
circumstances might argue that an allocation or restriction is arbitrary or capricious, an abuse of
discretion, or otherwise not in accordance with law, they cannot claim that they are entitled to “free
access.” See Christianson v. Hauptman, 991 F.2d 59 (2nd Cir. 1993) (seaplanes); Conservation
Law Found. v. Secretary of Interior, 864 F.2d 954 (1* Cir. 1989) (off-road vehicles use). Plaintiffs’
“free access” claim further suffers from a failure to appreciate that Congress has passed specific
laws, most recently in 1998, addressing visitor services and concessioners in the national parks.
These laws, such as the Concessions Policy Act of 1965 and the Concessions Management
Improvement Act of 1998 (repealing the 1965 Act), reflect clear congressional policy to permit
services in national parks through concessioners, and to facilitate control of public use through
concessioners.

Plaintiffs’ additional request that the NPS be enjoined from entering into new contracts or
extending existing contracts with concessioners, which are set to expire in 2002, is wholly
unsupported, unwarranted and fails to even acknowledge the law governing concession contracts.
Absent such contracts, it is not simply the concessioners who would be harmed, but the general
public and the NPS as well. And it would impermissibly expand longstanding principles of
administrative law if, as plaintiffs request, this Court was to enjoin a future, unspecified action by
the NPS when there has been absolutely no discussion about the legal landscape and the practical

aspects of plaintiffs’ request. This is because this lawsuit has not been brought directly against the



issuance of any new contracts (or extension of existing contracts); rather, plaintiffs are simply
requesting such extraordinary relief as part of their underlying case.”

Lastly, even if this Court were to conclude that plaintiffs have presented a valid claim, the
relief plaintiffs’ are requesting fundamentally misconstrues the nature of actions brought under the
APA. Plaintiffs are seeking from this Court an order (1) enjoining the NPS from entering into or
extending existing concession contracts, (Pl. Br. at 43); (2) requiring the NPS immediately to
consider, review; and (3) adjust the allocation—"quickly and equitably based on the current data in
[the NPS’s] possession,” (PI. Br. at 35), in a period not to exceed 60 days, (Pl. Br. at 44). Such
relief would be unprecedented and unwarranted. In APA actions, the appropriate relief, if any, is
for a court to address whether the agency acted arbitrarily or capriciously, abused its discretion, or
otherwise acted contrary to law, and, if so, to remand the matter back to the agency to reconsider
its decision. Florida Power & Light Co. v. Lorion, 470 U.S. 729, 743-44 (1985); see also Citizens
to Preserve Overton Park v. Volpe, 401 U.S. 402 (1971); Oregon Natural Resources Council v.
Harrell, 52 F.3d, 1499, 1508-09 (9" Cir. 1995) (denying plaintiffs’ request for injunction mandating
dam removal and allowing Army Corps of Engineers to consider the issues on remand before
ordering the injunctive relief sought); Davis v. U.S. Dep’t of Housing, 627 F.2d 942, 946 (9" Cir.
1980) (stating that the court’s role on remand to an agency upon finding a violation of APA §
706(2)(A) should be limited to directing the agency to comply with the statute in a manner deemed

appropriate by the agency in the exercise of its own discretion). Asthis Court has recognized,
Section 706(1) does not empower a court to subdtitute its discretion for that of an agency; rather, it only

alows a court to require the agency to act upon a matter, without dictating how the agency should act.

= Paintiffs, for instance, fail to note that new contracts are awarded only after a publicaly

available prospectusisissued, there is aresponse to the prospectus, and, for most concession
contracts, only after the period for congressiona review has lgpsed. See generally 36 C.F.R. Part 51
(2000); 65 Fed. Reg. 20630 (Apr. 17, 2000). Wl before any prospectusis evenissued, it is highly
unlikely that any court would find the matter gppropriate for judicid intervention or that a party would
have sanding to assert aclam.



See Yu, 36 F. Supp. 2d at 931 (“The Court cannot compel an agency to exerciseitsdiscretionina
particular manner.”). If, therefore, plaintiffs could even demondrate that they were entitled to reief, the
aopropriate relief, if any, would be for the NPS to be ingtructed to consder theissuein light of the

public interest and the NPS's statutory mandates.



[1l. CONCLUSION

For al the foregoing reasons, the clams raised by the nine individua plaintiffs should be denied.
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